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U P D AT E S  A N D  H E A R S AY
P R E S E N T E D  B Y ,  

P R O F E S S O R  S H E N E Q U A  L .  G R E Y
S O U T H E R N  U N I V E R S I T Y  L A W  C E N T E R

“Hearsay” is a statement, other than one made by the 
declarant while testifying at the present trial or 
hearing, offered in evidence to prove the truth of 
the matter asserted.

:
1. that you have a statement (within the meaning of  the rule); 
2. that the statement was made outside of  the present trial or hearing; 

3. the declarant must be a person; 
4. the statement must asserts something; and 

5. the statement is being offered to prove what the statement asserts. 
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1. Identify the statement (oral, written, assertive conduct by a person).

2. Determine what is being asserted in the statement.

3. Determine what the statement is being offered into evidence to prove.

• If  “Step 2” and “Step 3” are the same, i.e., “Step 2” = “Step 3”, then the statement is hearsay-
it’s being offered to prove the same thing that it asserts. 

• If  “Step 2” and “Step 3” are not the same, i.e., “Step 2” ≠ “Step 3”, then the statement is not
hearsay – it’s not being offered to prove the same as it asserts. It is being offered for some other 
reason.  

[“Step 2” ≠ “Step 3” ≠ HEARSAY] 

WHICH STATEMENT IS HEARSAY? WHICH IS NONHEARSAY?
Morgan is on tr ial for murd er for ki ll ing her n eighbor Sandra . Sandr a is th epr es id ent of
the HO A in th eir s ubdivi sion , L aure l H i ll. At tr ia l th e pros ecut ion s eeks to ad m it the
following st atem ents into ev idenc e aga inst Morgan . Morgan obj ects t hat the st atem ents
are h ear say. How s hould th e court rule an d wh y? (Do not address any except ions/exemptions that
may apply).

A. During an HOA m eeting in Morgan’s presence , Sandra com mented th at the neighborhood
had gone down since a certain element had been allowed to move in the quite
neighborhood. It was well known that Sandra was was referring to Morgan and her large
family, who enjoyed having social events and large gatherings in their front yard that often
went late into thenight.

B. That thenight after themeeting Morgan was overheard saying that she was going to get rid
of Sandra one way or another.

C. That Morgan said shewas irrit ated about what Sandrahad been s aying about her family to the
other neighbors.

D. That Sandrahad written a letter to Morgan saying that her family was low class.

CATEGORIES OF NON-HEARSAY
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FOR WHAT PURPOSES OFFERED
EXAMPLES OF STATEMENTS NOT OFFERED FOR TRUTH; AND THEREFORE, NOT HEARSAY.

1. Verbal acts – an operative fact that gives rise to legal consequences.

2. Verbal parts of  acts- words that accompanies an ambiguous physical act is not hearsay.

3. Nonassertive Conduct – conduct that does not assert a fact is not hearsay.

4. State of  Mind of  the hearer/listener/read er – if  statement is offered to show the hearer 
had a certain emotion, or mental state (bias, etc.) or behaved reasonably, it is not hearsay.

5. State of  mind of  the Declarant –offered to show sanity or emotion, not hearsay.

6. Notice or knowledge of  the hearer/receiver – offered to show hearer knew something

7. Notice or knowledge of  declarant – offered to shows declarant knew something

8. Prior inconsistent statement is not hearsay if  offered to impeach the witnesses current 
testimony.

9. Prior Consistent statement – a statement Is not hearsay if  offered only to rebut a claim of  
recent fabrication or undue influence or motive

H
E

A
R

SA
Y

/N
O

N
H

E
A

R
SA

Y

Evidence of apps that defendant purchased on his stolen AT&T account was offered into 
evidence to  prove the amount that he stole.  
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EXCEPTIONS & EXEMPTIONS TO
HEARSAY RULE
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1. Present Sense Impression
2. Excited Utterance
3. Then Existing Mental, Emotional, or 

Physical Condition
4. Statement for Purpose of  Medical Treatment
5. Recorded Recollection
6. Records of  Regularly Conducted Activity
7. Absence of  Records Kept
8. Public Records and Reports
9. Records of  Vital Statistics
10. Absence of  Public Record
11. Records of  Religious org.
12. Marriage, Baptismal certificates
13. Family Records

14. Records of  documents affecting interest in 
property

15. Records of  or statements in documents 
affecting interest in property

16. Statements in ancient documents
17. Market reports, commercial publications
18. Learned Treatises
19. Reputation concerning personal or family 

history
20. Reputation concerning boundaries or general 

history
21. Reputation as to character
22. Judge of  previous conviction
23. Judgment personal family or general history 

or boundaries
24. Testimony as to age

1 . Former Testimony

2. Dying Declaration

3. Statement against Interest

4. State of personal/Family 
History

5. Complaint of Sexually Assult

6. Residual Catchall

7. Forfeiture By Wrongdoing

All of these exceptions 
require the declarant to be 
unavailable.}

1. Prior Inconsistent Statement

2. Prior Consistent Statement

3. Identification

4. Complaint of Sexually Assaultive 
Behavior

5. Admissions (personal, adoptive, 
authorized)

6. Agent/Employee

7. Co-conspirator

8. Things Said and Done

These exemptions require the 
declarant be present at trial and 
capable of being cross-
examined on the prior 
statement.

These exemptions are 
statements 1)  made by the 
declarant; 2) offered against the 
declarant.

}
}
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A statement relating to a 
startling event or condition 
or condition made while the 
declarant is still under the 
stress of excitement caused 
by the event or condition. 

1. the statement describes 
or explains (an event or 
condition;

2. while (or immediately 
after) perceiving the 
event or condition

A statement describing or 
explaining an event or 
condition made while 
perceiving it or immediately 
thereafter. 

1. Startling event or condition
2. Statement “relating to” 

startling event or condition
3. Made while still under stress 

of startling event
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PROBLEM
Following a major car accident, Judd was left unco nscious and
immediately rushed to the hospital where he remained unconscious for
six weeks. Immediately upon coming out of the coma, Judd asked the
nurse, “Where ’s Mark? Is he okay? He was driving.” Everyone was shocked
because Judd was believed to have been driving the vehicle during the
accident. It was later discovered that Mark had in fact been driving and
had run away from the scene of the accident. In Mark’s trial, the
prosecutio n seeks to offer Judd’s stateme nt through the nurse to help
prove that Mark was driving the vehicle during an accident and left the
scene. The defense objects that the statement is hearsay. How should the
court rule?

PROBLEM
Keira saw a guy in a local park approach a young girl playing alone. The
girl didn’t appear to recognize him. After talking a few minutes, the girls
mother came over and got her and they left. As Keira continued observing
the guy. About 20 minutes later, the guy approached anot her little girl
with a ball and began talking to her. Concerned abo ut the guys
intentions, Keira called 911 and stated, “I’m over here at Sahara Park on North
Pine Street .And a guy over here just approached a young girl with a ball and seems to be trying
to talk to her, even though she doesn’t seem to know him.” After a brief pause, she
stated, “He’s a tal l guy, with a be ard. He’s wear ing kaki pants, and a blue pol o shirt . He
has a big blue beach bal l in his hand. ” The guy was arrested and at his trial, when
the 911 call is played after being authenticated by the 911 operator who
took the call, the defense objected that the statement was hearsay. How
should the court rule and why?
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A statement of a declarant’s 
then-existing mental 
condition (emotion, intent, 
plan, motive, design, mental 
feeling, etc.) offered to prove 
his then existing mental 
condition or future action. 

1. Must be statement of the 
declarant’s then-existing 
mental condition

2. Offered to prove the 
then-existing mental 
condition or future 
action 

FIVE KEY ISSUES OF STATE OF MIND EXCEPTION
1. Mustbe “then” existing mental condition, notsta tement of memory

(a pastmental state)

2. May be offered to prove declarant’s “future”action, notpastaction

3. May notbe offered to prove future action of third party

4. Statement of belief/memory is notadmissible to prove thing believed

5. A statement of memory/belief c an be offered to prove thing
remembered or believed as itpertains to testaments

HEARSAY STATE OF MIND VS. NON-HEARSAY STATE OF MIND

State of mind should be a direct statement of a person’s mental state – no inference necessary .
Non-hearsaystate of mind requires an inference of mental state.
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PROBLEM 
Bo and Cynthia’s house was burglarized. Someone stole the safe that had
over $30,000 in jewelry in it, some rare expensive coins and family
heirlooms, and about $25,000 in cash. About a week later, Bo went overto
his best friend Chuck’s ho use to talk with him about problems he was
having in his marriage. Bo told Chuck that he really didn’t trust his wife
and said he was pretty sure he was going to have to divorce her. In later
divorce proceedings, Cynthia accused Bo of staging the burglary to keep
the valuables for himself. In support of her accusation, she offers the
testimony of Chuck that sho rtly after the burglary, Bo told Chuck that he
didn’t trust Cynt hia and t hat he was planning a divorce. Cynthia claims
this helps to show t hat Bo likely staged the burglary. Does this statement
conform to the then existing mental condition exception? Why or why
not?

PROBLEM  
Assume that each of the following statements are being offered to prove the truth of the matter
asserted.Which of the statements conforms to the “then existing mental condition” exception
to the hearsay rule?

1. I didn’t love John when I married him.

2. I hated school.

3. I wanted bea nursewhen I was akid.

4. I intended to send her someflowers.

5. I think my husband wants to killme.

6. I think that is poison in that can.

7. Marie and I are going to Disneyland over theChristmas break to provethat I went to Disneyland.

8. Marie and I are going to Disney land over the Christm as break, to prove th at Marie went to
Disneyland.

Under the federal rule, a statement of a person’s intentmay also be offered
to prove the future action of a third person.

For example, the statement, “John an d I are going to California,” may be
offered to prove thatboth John and the declarantwentto California.
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A statement of a declarant’s 
then-existing physical 
condition (pain, bodily 
health, sensation, etc.), 
offered to prove his then 
existing physical condition. 

1. Must be statement of the 
declarant’s then-existing 
physical condition

2. Offered to prove the 
then-existing physical 
condition.

Statements made for 
purposes of medical 
diagnosis and treatment in 
connection with treatment. 

1. statements describing a person’s 
medial history, past or present 
symptoms, pain, or sensations and/or 
statements regarding the cause and 
circumstances of injury(if reasonably 
pertinent to treatment/diagnosis in 
connection with treatment)

2. made to a healthcare provider
3. for purposes of medical diagnosis and 

treatment in connection with 
treatment
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Under t he Federal Rules, a statement may be made merely for diagnosis, even if no
treatment will be received. For example, if a person goes to a chiropractor to be
diagnosed with severe back pain to use in a lawsuit.

1. Estab lish tha t the w itness onc e had
personal kno wled ge of the mat ter in th e
record

2. Estab lish that despi te the a t tempt to
refresh the wi tness ’s memory, she s til l
cannot testify fully and accurately

3. Estab lish tha t the record was made or
adopted/verified by the witness

4. Show th at the record w as
made/adopted/verified whil e th e ma tter
was fresh in her memory

5. Show tha t the re cord correc tly refl ec ts
the witness’ memory of the matter

1. Estab lish that the w itness has firs t-hand
knowledge of the incident/matter

2. Counsel sho uld show the wr itin g to the
witn ess and al low him to read it si lentl y to
himself.

3. Writing should be taken away from the witness
4. If the w itness tes tifies that he now re calls the

mat ter independen tly of the wri ting, he m ay
testify to that independent recollection

5. If after revie win g the wri ting doesn ’ t refresh ,
counsel shou ld 1) move on, 2 ) d ismiss the
witn ess; or 3 ) try to admi t under recorded
recollection
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PROBLEM  
Mason was involved in an accident and Cantrell was a passenge r.
Following the accident the police came to the scene and asked both
drivers to write down what happened. Mason and t he other driver wrote
down what occurred and gave their statements to the officer. Cantrell
never got out of the vehicle and didn’t speak to anyone duri ng the ordeal.
At the trial, Mason calls Cantrell to the stand to testify to how the
accident occurred. Cantrell has difficulty remembering what happened.
The attorney attempts to use Mason’s statement to refresh Cantrell’s
memory. Can the attorney offer Mason’s statement into evidence as a
recorded recollection if the statement doesn’t refresh Cantrell’s memory?

1. Mu st  be bu siness: any business, institution, association, profession, occupation, calling, including those 
that are not for  profit

2. Records mu st  be in the form of:  memorandum, report, record, data compilation in any form
3. Record mu st  concern: acts, events, conditions, opinions, diagnosis
4. Fou ndational requ irements throu gh a competent  witness:  

i. that the record was made at or  near  the time of the event it records;
ii. that the record was made by:  a) a person with personal knowledge; or  b) based on information 

transmitted to him by a person with personal knowledge;
iii. that the recorded information was furnished to the business by either : a) a person who routinely 

acting for  the business in reporting the information; or  b) in circumstances in which the statement 
would not be excluded by the hearsay rule;

iv. that the record was made and kept in the course of a regular ly conducted business activity; and 
v. that it was the regular  practice of that business activity to make and to keep the record

5. The source of information or  the method or  circumstances of preparation must not indicate lack of 
trustworthiness.

6. Does not include public records and reports which are specifically excluded from the public records 
exception by Article 803(8)(b).
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Excludes records from hearsay ban 
that are records, reports, 
statements, or data compilations, 
in any form, of a public office or 
agency setting forth:  (i)   Its 
regularly conducted and regularly 
recorded activities;  (ii)   Matters 
observed pursuant to duty 
imposed by law and as to which 
there was a duty to report; or  (iii)   
Factual findings resulting from an 
investigation made pursuant to 
authority granted by law. 

1. Must be a reco rd, repo rt, o r data co m pilatio n;
2. Of a state o r federal public ag ency or public o ffice; and

3. Must set fo rth: 1)  its reg ularly conducted and reg ularly recorded 
a ctivities;  ii)  m atters o b served pursuant to  duty im po sed by law 
and as to  which there was a duty to  report; o r fa ctua l find ing s
resulting  from  an investig ation m ade pursuant to  authority 
g ranted by law.

4 . No t excluded under LCE 8 0 3(8 )(b)(i)-(iv).
1. Investig ative reports by po lice and o ther law enforcem ent 

perso nnel;
2. Investig ative reports prepared by o r fo r any g overnm ent, 

public o ffice, o r public ag ency when o ffered by that o r any 

o ther g o vernm ent, public o ffice, o r public ag ency in a 
case in which it is a party;

3. F actual finding s o ffered by the prosecution in a crim inal 
case; and 

4 . F actual finding s resulting  from  investig ation o f a 

particular co m plaint, case, o r incident, including  an 
investig ation into  the facts and circum stances on which 
the present proceeding  is based or an investig ation into  a 
sim ilar occurrence or occurrences.
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Statements under belief of 
impending death excludes 
statements from the hearsay 
rule if made by a declarant 
while believing that his death 
was imminent, when the 
statements are concerning the 
cause or circumstances of what 
he believed to be his impending 
death 

1. declarant is unavailable;
2. the declarant believes his death is 

imminent, (whether or not he actually 
dies); and 

3. the statement concerns the cause or 
circumstances of what he believed to 
be his impending death. 
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Testimony given as a witness at 
another hearing of the same or a 
different proceeding, if the 
party against whom the 
testimony is now offered, or, in 
a civil action or proceeding, a 
party with a similar interest, 
had an opportunity and similar 
motive to develop the testimony 
by direct, cross, or redirect 
examination. 

(criminal case)

1 . declarant is unavailable; 
2. the party against whom testimony is now 

offered must have (himself) had a prior 
opportunityand similar motive to develop 
testimony through direct, cross-
examination, redirect examination; and

3. if  offered against an accused, at time of prior 
testimony:

a. accused must have had counsel;
b. witness under oath; 
c. witness was cross examined or 

defendant validly waived; 
d. witness is currently unavailable; and 
e. state made a good faith effort to locate 

the witness.

Testimony given as a witness at 
another hearing of the same or a 
different proceeding, if the 
party against whom the 
testimony is now offered, or, in 
a civil action or proceeding, a 
party with a similar interest, 
had an opportunity and similar 
motive to develop the testimony 
by direct, cross, or redirect 
examination. 

(civil case)

1. declarant is unavailable; and
2. the party against whom 

testimony is now offered or (a 
party with similar interest,) must 
have had a prior opportunity and 
similar motive to develop 
testimony through direct, cross-
examination, redirect 
examination.

PROBLEM  
Carl if accused of burning hi s house down, and is charged with arson. The
insura nce company refuses to pay. Carl sues to insurance company to recover
under t he insura nce policy at which he cross-examines the police officer. By the
time the case goes to trial, the officerhas died, and the prosecution wa nts to use
testimony given by the police officer in the action brought by Car in the civil
case. Carl objects that the statement is hearsay. Does the officer’s testimony
conform to the former testimony excepton? Why or why not?

II: Would your answer change if it was later discovered that Carl’s brot her Fred
was an accomplice in the starting the fire and he was subse quently tried for the
arson as well. Could they use the police officer’s former testimony in his trial?
Why or why not? Explain.

III: Would your answer change if instead of t rying Fred for t he arso n, Fred was
civilly for the damages he caused in setting the fire. Why or why not? Explain.
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Under t he Federal Rules, dying declarations are only admissible in homicide trials,
or in a civil case.



7/13/17

17

A statement, made before the 
controversy, concerning the 
declarant's own birth, adoption, 
marriage, divorce, filiation, 
relationship by blood, adoption, or 
marriage, ancestry, or other similar 
fact of personal or family history, 
(and death also, of another 
person, if the declarant was 
related to the other or was so 
intimately associated with the 
other's family as to be likely to 
have accurate information 
concerning the matter declared). 

1. declarant unavailable;  and
2. statement made before the 

controversy began; and
3. Either

1. regarding the declarant’s  own personal or  family 
history- ancestry, or  other  personal or  family 
history;  or

2. regarding the personal or  family history (including 
death) of another  person, related to the declarant; 
or

3. regarding the personal or  family history 
(including death) of another  person who was 
close enough to family to have accurate 
information.

Family Records

1. record of family history 
(contained in Bibles, 
inscriptions, engravings, 
charts, genealogies, family 
portraits, urns, crypts, or 
tombstones, or the like)

2. Availability of declarant 
immaterial

3. Immaterial as to when 
record made

Family History
1. Declarant unavailable

2. Statement made before 
controversy began; and 

3. Either:
a) regarding the declarant’s  own personal 

or  family history- ancestry, or  other  
personal or  family history;  or

b) regarding the personal or  family 
history (including death) of another  
person, related to the declarant; or

c) regarding the personal or  family 
history (including death) of another  
person who was close enough to family 
to have accurate information.

1 . Statement regarding the 
reputation in the 
community as to a 
person’s family history

2. arising before the 
controversy

3. Availability of declarant 
immaterial

Family Reputation 

PROBLEM  
Is the following an example of family history, family reputation, or
family records:

1. The date of birth and death on a headstone

2. A mother’s statement before she dies that her daughter was adopted

3. The family doctor’s statement in a medical record that a girl was
adopted by her parents. The doctor has passed on.

4. A woman’s testimony that it was widely believed around town that
Bill and Mary were married.

5. Engraving of date of marriage on grandpa’s wedding ring
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Excludes statements from the 
hearsay rules made by a person 
under the age of twelve years 
and is a statement of initial or 
otherwise trustworthy 
complaint of sexually assaultive 
behavior.  

1. the declarant must be 
unavailable; and 

2. the statement must be either: a) 
one of initial complaint of 
sexually assaultive behavior or a 
trustworthy complaint of 
sexually assaultive behavior; and 

3. the declarant must be a person 
under the age of twelve.

Exempts a statement from the 
hearsay rule that is an initial 
complaint of sexual assaultive 
behavior that is consistent the 
declarant’s testimony at trial.

1. the declarant testifies at the trial 
or hearing and

2. is subject to cross-examination 
concerning the statement; 

3. the statement is consistent with 
the declarant's testimony; and

4. is one of initial complaint of 
sexually assaultive behavior. 
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Extraordinary and rare 
circumstances a statement that 
does not fit into any other 
hearsay exception may be 
excluded from the hearsay ban 
on an ad hoc case-by-case basis 
if compelling circumstances 
justify it.    

1. unavailability of the declarant; 
2. trustworthiness of the 

statement; 
3. showing that the proponent has 

done all she can do to get 
admissible evidence on the 
issue; and 

4. written notice to the 
opponent/court (intent to offer 
statement; particulars of 
statement; and name and 
address of declarant); 

Allows a statement of an 
unavailable declarant to be 
offered against a party if that 
person is shown to be 
responsible for procuring the 
unavailability of the witness for 
the specific purpose of 
preventing the witness from 
testifying against him.

1. declarant is unavailable; and
2. proponent must prove by a 

preponderance of the evidence, 
that the party against whom the 
statement is now offered, 
procured the unavailability of 
witness for purpose of preventing 
the witness from testifying.
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exempts a witness’s prior 
statement from the hearsay rule 
that is inconsistent with the 
witness’s testimony at trial. The 
statement may be offered for its 
substantive value as well as for 
impeachment purposes.

1. the declarant testifies
2. and is subject to cross examination 

about the prior statement; 
3. applies to criminal cases; 
4. the prior statement is inconsistent 

with his current testimony; 
5. witness first given opportunity to 

admit the fact of the prior statement; 
and 

6. additional evidence corroborates the 
prior statement.  

PROBLEM 
Chance is on trial for holding up a liquor store. When police arrived at
Chance’s house with the arrest warrant, his friend James was there. After
Chance was taken to the patrol car in handcuffs, James immediately told the
police that Chance had told him that he’d robbed the liquor store and had
showe d him the stash of liquor in the basement. The officers found the
liquor in the basement and confirmed ot her details of James’ statement.
Chance also matched the description given by the clerk at the store. At the
trial, Jameschanged his story. James testified that Chance had not told him
anything and that he had not seen or drank any liquor. The prosecution
asked James about the statement he made to police, but James adamantly
denied making a statement to police. The police officer was called to the
stand who detailed James’ statement that he’d made when Chance was
arrested. The defense objects that the statement should be excluded
because it is hearsay. The statement should be:

PROBLEM 
Kaleb is on trial for armed robbery for robbing an old man. At the time of Kaleb’s
arrest Tristan was a passenger in Kaleb’s vehicle. Tristan was also taken to the station
for questioni ng and state d to the police that Kaleb told him that he had in fact robbed
the old man and that Kaleb had showed him the ring that the old man had on his pinky
finger. He also identified Kaleb in a photo lineup as the person who had made the
statements. The police subseque ntly got a warrant for Kaleb’s house and car and found
the pinky ring in the car. Kaleb also matched the description given by the victim. At
the trial, two years later, Tristan recanted and changed his whole story. Tristan said
that Kaleb had not told him anything and that he had not seen a ring. The prosecution
confronte d Tristan about the statement he made to police. He adamantly denied it. The
police officer was called to the stand who detailed the statement and the identification
by Tristan. The defense objects that the statement and identification are hearsay. How
should the prosec ution respond? Will the statement and identification be admitted? If
they are admitted, for what purposes can the prosecution use the statement?
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Exempts a witness’s prior 
statement from the hearsay rule 
that is consistent with the 
witness’s testimony at the 
present trial, when offered to 
rebut an express or implied 
charge against the declarant of 
recent fabrication or improper 
inf luence or motive.

1. The declarant testifies at the trial or 
hearing;

2. the declarant is subject to cross-
examination concerning the prior 
statement; 

3. the statement is consistent with his 
current testimony; 

4. and is offered to rebut an express or 
implied charge against him of recent 
fabrication or improper influence or 
motive; and 

5. the statement was made prior to the 
motive or influence to lie.  

PROBLEM 
Chloe’s mom and dad always got along very well and enjoyed joint custody
of Chloe for many years with no problems. One day, Chloe told hermother
(Mom) and stepda d (Stepda d) that she didn’t like going to her dad’s (Dad)
house because his friend touche d her inappropriately. Chloe’s mom began
avoiding Dad on his custody weekends. Upset with dealing with this for
over six months, Dad filed for sole custody of Chloe. Chloe hasn’t
mentioned t he accusations again since she initially told Mom and Stepdad
about it, and refuses to say anything about it at the trial. During cross-
examination of Mom, Dad’s lawyer asked her if she had told Chloe to make
up the story abo ut being molested at Dad’s house to keep Dad for winning
custody of Chloe. Mom adama ntly denied the accusation a nd offered
Chloe’s statement throug h her husband that Chloe made about Dad’s
friend six months before the custo dy proceedings began. Dad objected that
the statement is inadmissible hearsay. Chloe’s prior statement should be:

Exempts a statement of 
identification of a person from 
the hearsay rule that was made 
outside of the present trial by a 
witness after perceiving the 
person.

1. the declarant testifies at the trial; 
2. is subject to cross-examination 

concerning the statement;
3. the statement is one identification 

of a person made after perceiving 
the person; or
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VERSUS

Exempts statements from the 
hearsay rule that made by a 
party offered against he party.

F

1. they are statements by a party to the action or 
are attributed to him; and
1. His own personal statement (in his 

individual or representative capacity) 
[801D(2)(a)]

2. A statement in which he adopted
[801D(2)(b)

3. A statement authorized by him 
[801D(2)(c)]

4. A statement of an agent/employee in 
course/scope of employment/agency 
[801D(3)(a)

5. Statements of co-conspirators in 
furtherance of conspiracy [801D(3)(b)]

2. the statement is being offered against the 
party ; F
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Exempts statements from the 
hearsay rule that made during a 
conspiracy, in furtherance of the 
conspiracy, when offered 
against any of the 
coconspirators.F

1. existence of conspiracy;
2. made during the conspiracy; and 
3. in furtherance of the conspiracy; 
4. offered against any of the co-

conspirators

Requirements for a statement of 
an agent/employee in 
course/scope of 
employment/agency.F

1. made by an employee or agent of 
the party; 

2. concerning a matter within the 
scope of his agency or 
employment;  

3. made during the existence of the 
relationship; and 

4. offered against the 
principle/employer. 

Excludes statements that are 
from the hearsay ban that are so 
contrary to the person’s 
pecuniary interests, propriety
interests, or that might subject 
him to civil or criminal 
liability, or render a claim
invalid he has against another, 
that a reasonable person would 
not have made the statement 
unless the statement were true. 

1. unavailable declarant; and
2. against the declarant’s interest 

(when made); and in some 
instances 

3. declarant makes an 
incriminating statement, that 
exculpates a third party, there 
must be corroborating 
circumstances that indicate the 
statement is trustworthy
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PROBLEM 
Sisters Zo ndra and Za netta were headed home from a late night of
partying when they were stopped by police. Zondra was driving. Both
got out of the car and went to the rear of the car to speak to the officer.
The officer asked Zondra for the vehicle’s registration. When Zondra
returne d to the vehicle and was just out of earshot of Zanetta and the
police officer, Zanetta said to the officer, “Ya know we’re really both
wasted and were just t rying to make it t o o ur house just dow nt he street.”
At Zondra’s trial, the prosecution wishes to use Zanetta’s statement to
the police officer in its case in chief to help prove that Zondra was guilty
of DWI. The defense objects that the statement is hearsay. The
prosecutio n claims the statement is both an admission and a statement
against interest. How should the court rule and why on the
admissibility of Zanetta’s statement against Zondra at her trial and why?
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PROBLEM 
A few days after Ben and Carter robbed the Kilgore Bank, Carter was stopped
for an expired inspection sticker by police. Carter immediately jumped out
of the car and stated that Ben had forced him to commit the robbery. At
Ben’s trial for robbery, the pro secution would like to use Carter’ s stateme nt
against Ben. The defense objects that the statement is hearsay. Should the
statement be admitted i nto evidence? Assume that following Carter’ s
statement, police immediately went to Ben’s residence and arrested him.
After taking him to the stationhouse, police read him his Miranda rights and
proceeded to questio n him about the incident, repeatedly stating, “You did it
didn’t you? Carter told us everything. In fact, it was your idea wasn’t it. You
coerced Carter into helping you, didn’t you?” Ben never said a nything.
Eventually Ben was taken to hiscell. At Ben’s trial, the police would also like
to use Ben’s silence against him as an admission claiming he never denied
their allegations. Can Ben’s silence be admitted against him at trial? Why or
why not?
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PROBLEM 
Brothers Bates and Dow have a plan whereby they sell cheap products to
schools as fundraising supplies for extremely high prices. They takes
pictures of nice items to put in the catalogs, once customers places the
orders t hro ugh the young kids and their parent s, they ship very cheap
merchandise to the customers o nce they receive payment. They are
arrested and charged with conspiracy to defraud. The pro secutor seeks to
enter a statement against Bates, the testimony of the superintendent of
schools that Dow said to him, “We’re making a killing off the kids. How
about you get us a couple contracts at some schools.” Will Dow’s statement
likely be admitted against Bates? Why or why not?

Things said and done (“res 
gestae”) exempts from the 
hearsay ban the things that are 
“said and done” during a 
criminal act 

1. applies in criminal cases;
2. made by participants of the crime; 
3. made during the crime, both 

before and after the crime that 
forms a continuous transaction 
with it; and 

4. statements are instructive, 
impulsive and spontaneous words 
and acts that are necessary 
incidents of the criminal act, or 
immediate concomitants of it,

MULTIPLE HEARSAY
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MULTIPLE HEARSAY
Each statement must conform to an exeption/exemption
non-hearsay. 

She told me….. 

That her m o ther 
to ld her…

That her 
em ployer said…

Exception or 
exemptions

Exception or 
exemptions

Exception or 
exemptions

Problem
The parents of Minnie Wil liams is suing the
defendant Tr ish Sim pson, and her insurance
company for da mages their daug hter sustained
in a car accident a fter they claim Trish
intent ionally rammed her vehicle into their
daughter ’s car causing a severe head injury tha t
the plai nti ffs asser t has resulted in a brain
disorder in their daughter that causes her to
have per iodic seizures. In support of their case,
the Williams’ would like t o offer the medica l
record below into evidence from the fir st
incident i n which Min nie suffered a seizure just
five days after the accident occurred in suppor t
of t heir claim for damages. Upon offer ing the
evidence, the defense has o bjected that the
medical record is hearsay. They further assert,
that even i f t he medical record is admi tted i nto
evidence, that portio ns of t he record should be
excluded as inad missible mul tiple hearsay.
Will any portion of the medical record be
admitte d? If so, under what excepti on will it be
admissible? Are there multiple exceptions in
which the medical record migh t be ad missible?
Explain each. If portions of the record are
multi ple hearsay, what exceptio ns would apply
to those statements? Will portions have to be
excised out o f the record comple tely? Fully
explain your answer .

MULTIPLE HEARSAY

The  me dica l re port (pe rson 
with first-ha nd knowle dg e  
who pre pa re d it) sa id….. 

Tha t he r mothe r sa id 
tha t the  pa tie nt wa s 

sitting  a t ta ble  doing  
home work whe n she  
be g a n sha king  a nd 

tre mbling  
uncontrolla bly .

Exception or 
exemptions

Exception or 
exemptions
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Problem
Billy is suing his cellphone
insuranceprovideto reimbursehim
for charges he incurred attempting
to have his defective cellphone
repaired. The insurance company
has failed to pay claiming that the
bill surpasses the value of the
phone and only wants to pay the
amount of the defective phone.
Billy is suing for the entire bill
under his insuranceagreement. In
support of his claim Bi lly offers the
invoice from thecertified cellphone
repair company who replaced the
phone after they attempted to
repair it. Assuming the evidence
has been properly authenticated,
ATV objects that the invoice is
hearsay and/or multiple hearsay .
What response(s) would you make
to attempt to overcomethehearsay
objections

MULTIPLE HEARSAY
Each statement must conform to an exeption/exemption
non-hearsay. 

Invo ice said 

(the tech preparing  it with 
firsthand k nowledg e)

That custo m er said 
pho ne will no t charg e; 
and that lig ht is on…

Exception or 
exemptions

Exception or 
exemptions

Problem
Landon is on trial for killing his
wife. He claims sh e ran away
from home. In Landon’s defense
he offers the note below that he
cla ims h is wife left on thekitchen
table on the day that she
disappeared. Landon plans to
take the stand and authenticate
the letter as be ing his wife’s
handwriting. The prosecution
objects that he letter is hearsay .
How should Landon’s attorney
respond to attempt to get the
letter into evidence?



7/13/17

28

SIXTH AMENDMENT CONFRONTATION CLAUSE

Crawford provides that 
the Confrontation Clause 
requires that a statement 
be excluded unless:

1) the witness is currently 
unavailable; and

2) there was a prior 
opportunity for cross-
examination.

1. The statement is non-testimonial , even 
if never crossed and witness is currently 
unavailable

2. The statement is a) testimonial and b) 
witness is currently available for cross 
examination

3. The statement is a) testimonial, and b) 
witness is unavailable; and c) prior 
opportunity to cross examine the 
witness

If statement is testimonial, and 
declarant is unavailable (for 
confrontation at trial),  there must have 
been prior opoprtunity to cross-examin e 
witness, or statement violates 
Confrontatio n Clause.

If the declarant is unavailable for 
confrontation at trial, the accused must 
have had a prior opportunity to cross-
examintion the witnes.   

Confrontatio n rghts are protected by 
either prior confrontation, or 
confrontation at trial.  

P er Crawford, an accused only has a right 
to confront "witnesses" against him, 
i.e., those who "bear testimony. 

Is th e statemen t 
testimon ial?  

If y e s, is the 
witness currently 
available o r cross 

exam ination?

If no, was there a 
prio r o ppo rtunity 

to  cross-
exam ination the 
witness o n the 

statem ent?

If yes, then 
confrontation 

rihg ts were 
pro tected.

Adm issible.

If no , then o ffering  
statem ent vio lates 

Co nfro ntatio n 
Clause.

Inadm issible.

If y e s,  the D m ay 
confront witnes at 

trial on prio r 
statem ent. 

If no,  then no  
Co nfro ntatio n 

issue. Adm issible. 
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PROBLEM 35
Bowen is on trial for murder of a man he killed in a car accident.  Kip testified at the 
grand jury proceedings for the prosecution that he saw Bowen speeding down the 
interstate driving east in the westbound lane when he struck the victim’s vehicle in a 
head-on collision, immediately causing the victim to be ejected from his vehicle. He 
died immediately upon striking the ground headfirst.  Prior to the trial, Kip is 
diagnosed with lung cancer and dies just four months later.  At Bowen’s trial, the 
prosecution seeks to admit Kip’s testimony given before the grand jury. Bowen objects 
on Sixth Amendment confrontation grounds.  

A) Will Kip’s grand jury testimony be admissible against Bowen in his trial? Why or 
why not?

B) Would your answer change if  Kip had lived, but was unable to speak (i.e., testify) as 
a result of the chemotherapy for his cancer? Why or why not?  

C) Would your answer change (regarding Sixth Amendment Confrontation Clause 
only) if  Kip had miraculously recovered from the cancer, and was willing to show up 
and take the stand to testify? Why or why not?

PROBLEM (CONTINUED)
Part II: Assume instead that rather than a grand jury proceeding, Kip had testified at 
Bowen’s preliminary examination, where Bowen’s attorney cross-examined him.  Kip 
actually does die from the cancer prior to trial.  The prosecution would like to offer 
Kips preliminary examination testimony at the trial.   Bowen objected on both Sixth 
Amendment Confrontation grounds as well as hearsay grounds.  How would you 
respond to the hearsay objection as well as the Sixth Amendment Confrontation 
grounds?  

PROBLEM 
Part I: Kaine is being tried for murdering his lawn guy, Omar. The week before the 
murder, Omar had called 911 one afternoon immediately after completing Kaine’s lawn 
and desperately reported that Kaine had just confronted him at knifepoint about 
possibly sleeping with Kaine’s wife and had threatened to kill Omar if  he ever came 
back around their home again.  Unbeknownst to Kaine, the night before the murder, 
the police called Omar down to the substation to make a more detailed statement 
about Kaine’s threats to him so that they could get a warrant for Kaine’s arrest on 
assault charges.  The next day, Omar was found dead.  The prosecution would like to 
admit Omar’s 911 call to the police and the statement Omar made to the police the 
night before he was killed.  Kaine objects to the admissibility of both statements on 
Sixth Amendment confrontation grounds.  (No hearsay objections were raised)  The 
prosecution claims Kaine “forfeited” his right to confront Omar when he killed him. 
Will either statement be admissible? Fully explain whether either statement may be 
offered against Kaine without violating the Confrontation Clause.
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PROBLEM  (CONTINUED) 
Part II:   Assume that Omar’s helper Ray was with him when Kaine made the 
threat, and had also made a statement to the police the night before Omar 
was killed.  Upon hearing of it, Kaine went over and threatened to do to him 
what he did to Omar, if he didn’t stay out of his business.  Ray left town.  
The prosecution would like to use Ray’s statement he made to the police in 
the interrogation.  Kaine objects on Sixth Amendment Confrontation and 
hearsay grounds.  Should the statement be admitted over Kaine’s objection? 
Why or why not? 

Part III: Would your answer change if instead of threatening Ray, Kaine
had called him up and asked him not to testify and explained to him that he 
and Omar had just had a misunderstanding between men.  Still afraid, Ray 
ran away.  Does use of Ray’s statement against Kaine violate his Sixth 
Amendment confrontation rights? Why or why not?
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PROBLEM 
In order to prove that Randy did not kill himself so that she (wife) could
recover the insurance proceeds (which excludes suicides), his wife offers
his death certificate, which was filled out and sig ned by his doctor listing
the cause of death as a “brain tumor.” Is the evidence hearsay? Why or why
not?

Records or data compilations, in any form, of  birth, filiation, adoption, or 
death, including fetal death, still birth, and abortion, or of  marital status, 
including divorce and annulment, if  the report thereof  was made to a 
public office pursuant to requirements of  law, and any record included 
within the Louisiana Vital Statistics Laws.

PROBLEM 
TheHansen fami lyowns over 250 acres of land in St. Francisvi ll e, L a. that was purchased
bytheir great -great -grandfather Simon H ansen around 1880. The property is currently
owned by over 150 heirs, Hansen’s great-great-grandchildren. In order to partition the
property, theattorneywillhaveto provethedates of death and b irth of various heirs along
the way to determine each person’s interest in the of Hansen property. The attorney is
unable to obtain death certificates of all the heirs so she must prove when they died in
various ways. C an the attorney use a) an urn where an he irs ashes are kept, which is
engraved with his date of birth and dateof death; b) apictureof a tombstonewith dateof
death and birth on it; c) apage from afamilybible that l ists thedates of death of onehe irs
close familym embers ; d) records from thefami ly church in St. Francis vil le , La wherethe
pastor from 1905-1945kept arecord of every eulogyhe gave . Ar ethe items h earsay? Does
any exception(s) apply? Explain.
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Statements of  births, marriages, divorces, deaths, filiation, ancestry, 
relationship by blood or marriage, or other similar facts of  personal or 
family history, contained in a regularly kept record of  a religious 
organization.

Marriage, baptismal, and similar certificates. Statements of  fact 
contained in a certificate that the maker performed a marriage or other 
ceremony or administered a sacrament, made by a clergyman, public 
official, or other person authorized by the rules or practices of  a religious 
organization or by law to perform the act certified, and purporting to have 
been issued at the time of  the act or within a reasonable time thereafter.

PROBLEM 
Henry is involved in a legal battle over his brother’s will. Henry is an
illegitimate child and his siblings do not believe he is theirbrother. In order to
prove that he is the brother of the testator, Henry offers a deed executed by his
brother t hat was pro perly recorded and authenticated by the custodian of
Parish Records. The deed contains t he statement, “I hereby transfer to my
brother, Henry, my property located at 117 Blackburn St.” I s the statement
hearsay?
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PROBLEM 
In a succession, the plaintiff claimed that the decedent only had a ½ interest in
a certain piece of property listed in the succession, and that her deceased
mother owned the other ½ interest of the property because the property was
purcha sed while the decedent was ma rried to her mot her and is t herefore
community property. The decedent’s other heirs, who are children by a
different woman, claim that the property is the decedents separate property.
They claim he was never married to the plaintiff ’s mother and therefore the
property cannot be community property. In plaintiff ’s case, she would like to
offer into evidence, a notarial act of sale, executed by decedent on an unrelated
piece of property where he stated that “he had been married to the plaintiff ’s
mother until her death.” Should that document be admitted into evidence in
the dispute of the relative interests in property in the succession?

A statement contained in a document purporting to establish or affect an 
interest in property if  the matter stated was relevant to the purpose of  the 
document, unless dealings with the property since the document was made 
have been inconsistent with the truth of  the statement or the purport of  
the document.

PROBLEM 
Carrie Wallace died two weeks ag0. In her safe deposit box that hadn’t been
opened si nce some time in the 80’s, her family found a document entitled,
“My Will” and dated December 10, 1985 leaving everything to her maid,
Kendyl. There is no other evidence surrounding the making of the will.
When the will is offered into evidence, the oppone nt objects that it is
hearsay. What ruling and why?
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Statements in ancient documents. Statements in a 
document in existence thirty years or more the authenticity 
of  which is established, or statements in a recorded 
document as provided by other legislation.

PROBLEM 
Jamie has brought an action for conversion against her ex-
boyfriend for burning up her two year old vehicle in a jealous
rage. At the trial, she would like to offer the lis ting in the
NADA Blue Book of the value of h er car to prove the value of
her car and the damages to which she claims she is entitled.
The defendant objects that the listing is hearsay. What ruling?

Market reports, commercial publications. Market 
quotations, tabulations, lists, directories, or other published 
compilations, generally used and relied upon by the public 
or by persons in particular occupations.
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PROBLEM 
Brandon is qualified as an expert at trial in civil engineering with a
specialization in structural engineeri ng which includes the construction and
maintenance of bridge s. In a lawsuit against t he City after a bridge gave way
during a st orm killing hundreds of com muters traversing t he bridge and
injuring thousands more, Brandon testifies for the plaintiffs that the bridge
was not properly constructed to handle the estimated capacity the bridge
would have to support on the major thoroughfare it covered. During cross-
examination, Brandon is asked if he is familiarwith the Treatise onStruct ural
Engineering Technology. He states that every engineer worth a grain of salt is
familiar with the publication because it is the most noted authority in the
field. The attorney then cross-examines him from the publication, asking him
to explain various statements made in the publication for the jury. He reads
what the publication states, then asks Brandon if it isa true statement, and to
reconcile his testimony with the treatise. Opposing counsel objects that the
statements in the book are hearsay. What ruling and why?

Learned treatises. To the extent called to the attention of  an expert witness upon 
cross-examinatio n or, in a civil case, relied upon by him in direct examination, 
statements contained in published treatises, periodicals, or pamphlets on a subject 
of  history, medicine, or other science or art, established as a reliable authority by 
the testimony or admission of  the witness or by other expert testimony or by 
judicial notice. If  admitted, such a statement may be read into evidence and 
received as an exhibit but may not be taken into the jury room.

PROBLEM  
Ivan is on trial for first-degree murder. In his defense, he
would like to call two character witnesses pursuant to Article
405 (A), who will testify as to his reputation in the
community for being a kind, gentle man. The prosecution
objects that the tes timony is hearsay. How should the court
rule and why?
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Reputation as to character. Reputation of  a person's 
character among his associates or in the community.

PROBLEM 
Blade is on trial for possession of a firearm by a convicted felon.
To prove that the d efend ant h as in fact been convicted of th e
underlying felony, the prosecution offers a certified copy of a
judgment of conviction for the underlying felony. Th e defense
objects that the judgment is hearsay. What ruling?

Evidence of  a final judgment, entered after a trial or upon a plea of  guilty (but 
not upon a plea of  nolo contendere), adjudging a person guilty of  a crime 
punishable by death or imprisonment in excess of  six months, to prove any 
fact essential to sustain the judgment. This exception does not permit the 
prosecutor in a criminal prosecution to offer as evidence the judgment of  
conviction of  a person other than the accused, except for the purpose of  
attacking the credibility of  a witness. The pendency of  an appeal may be 
shown but does not affect admissibility.
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PROBLEM 
In a rape trial the prosecution calls the victim to the stand,
and after asking her to state and spell her name, the
prosecution then asks the witness what is her age. The
defense stands up and objects that the question calls for
hearsay because the wi tness does not remember being born
and cannot tes tify from first-hand knowledge as to her age.
How should the court rule and why?

(24) Testimony as to age. A witness' testimony as to his own age.

PROBLEM 
In a succession, the plaintiff claimed that the decedent only had a ½ interest in
a certain piece of property listed in the succession, and that her deceased
mother owned the other ½ interest of the property because the property was
purcha sed while the decedent was ma rried to her mot her and is t herefore
community property. The decedent’s other heirs, who are children by a
different woman, claim that the property is the decedents separate property.
They claim he was never married to the plaintiff ’s mother and therefore the
property cannot be community property. In plaintiff ’s case, she would like to
offer into evidence, a notarial act of sale, executed by decedent on an unrelated
piece of property where he stated that “he had been married to the plaintiff ’s
mother until her death.” Should that document be admitted into evidence in
the dispute of the relative interests in property in the succession?
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