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GRAND HOTEL MARRIOTT  •  POINT CLEAR,GRAND HOTEL MARRIOTT  •  POINT CLEAR, AlaBAMA AlaBAMA

BRBBRBA Bench Bar ConferenceA Bench Bar Conference

The Baton Rouge Bar Association thanks the many law fi rms, organizations, and corporate sponsors that help make its annual Bench Bar Conference a success each year. 
By accepting sponsorship contributions, the Baton Rouge Bar Association in no way endorses the products, services, opinions or positions of its sponsors.

Contact the BRBA at 225-344-4803 for more information.Contact the BRBA at 225-344-4803 for more information. 

A block of rooms at the conference rate of $209 for resort view rooms or $239 for bay or spa view rooms is reserved 
at the Grand Hotel Marriott Resort. To make your reservation call Marriott reservations at 1 (800) 228-9290 

or (251) 928-9201 or visit www.marriottgrand.com and enter the group reservations ID code: BAABAAA.

  ••      Hotel Reservation InformationHotel Reservation Information      ••

 ••   Conference HighlightsConference Highlights   ••
FIRST-TIMER REGISTRATION PRICE IS $325 — DEADLINE: JUNE 20

12.5 HOURS OF CLE
On-site registration begins Thursday, July 24 at 10 a.m.

CLE seminars begin Thursday, July 24 at 2 p.m. 
Golf tournament Saturday, July 26   ••   Auction to benefit the Baton Rouge Bar Foundation

 ••   attending judgesattending judges   ••
Judge Richard Anderson   ••   Judge Carl Barbier   ••   Judge James J. Brady   ••   Judge Michael Caldwell

Judge Paula Hartley Clayton   ••   Judge Louis R. Daniel
Judge Charlene Day   ••   Judge Shelly D. Dick   ••   Judge Michael Erwin

Judge John Michael Guidry   ••   Judge Toni Higginbotham   ••   Judge Guy Holdridge   
Justice Jeff Hughes   ••   Judge Brian A. Jackson   ••   Judge Tim Kelley

Judge William T. Kleinpeter   ••   Judge Jessie LeBlanc   ••   Judge William A. Morvant
Judge Pamela Moses-Laramore   ••   Judge Laura Prosser 

Judge Ralph E. Tureau   ••   Judge Alex “Brick” Wall   ••   Judge Jewel “Duke” Welch 
Judge Kirk Williams   ••   Judge Lisa Woodruff-White   ••   Judge Jay Zainey

 ••   Conference sponsorsConference sponsors   ••
Adams and Reese, LLP  ••  Babcock Partners, LLC  ••  Brady Law Firm  ••  Baker, Donelson, Bearman, Caldwell & Berkowitz PC

Cazayoux & Ewing LLC  ••  Chaffe McCall  ••  Breazeale, Sachse & Wilson  ••  Committee to Elect Hillar Moore
Dampf, Thibaut & Hessburg, LLP  ••  DeCuir, Clark & Adams, LLP  ••  Delatte, Edwards & Marcantel

FindLaw  ••  Glusman, Broyles & Glusman  ••  Dr. Michael J. Goff / Louisiana Health & Injury Centers
Garretson Resolution Group  ••  Guglielmo, Marks, Schutte, Terhoeve & Love  ••  Heard, Robbins, Cloud & Black

Kantrow, Spaht, Weaver & Blitzer  ••  Law Offices of Ossie Brown  ••  LeCreolé  ••  Long Law Firm
Louisiana State Bar Association  ••  McGlinchey Stafford  ••  MedFin Manager  ••  Mercedes-Benz of Baton Rouge

Ogwyn Bonaventure  ••  Perry, Atkinson, Balhoff, Mengis & Burns, LLC  ••  Perry Dampf Dispute Solutions  
Phoenix Consulting Group  ••  Porteous, Hainkel & Johnson LLP  ••  Quality Litigation Support, Inc.

Rothkamm Law Firm  ••  Saunders & Chabert  ••  Shows, Cali and Walsh LLP
Taylor Porter  ••  Thomson Reuters  ••  Total Care Injury & Pain Centers  ••  USDC—Middle District Bench Bar Fund

Walters Papillion Thomas Cullens, LLC  •  •  Watson, Blanche, Wilson & Posner  ••  Whitehead Law Firm

FIRMS INTERESTED IN SPONSORING THE 2014 BENCH BAR CONFERENCE 
SHOULD CONTACT ANN K. GREGORIE AT 225-214-5563 OR ANN@BRBA.ORG.

register today!

register today!

www.brba.org

www.brba.org

••
regular registration

regular registration

 rate deadline :  

 rate deadline :  

June 30
June 30

••
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On the cover:  

Featured on the cover of the May 2014 issue of Around the Bar 
magazine are members of the Baton Rouge Bar Foundation 
Law Day Committee. Law Day takes place Thursday, May 
1, 2014. Pictured (L to R) are Hanna Thomas, Chris Jones, 
Donna Gregory, Ryan Brown (chairman), Robert Savage, Fred 
Sliman, Claire Bergeron, Jeff  Wittenbrink, Glen Petersen and 
Richard Bromfi eld.

The photo was taken in front of the big American fl ag that 
hangs on the exterior of Moore, Thompson & Lee, 6513 
Perkins Rd.

Cover photography by Pamela Labbe.
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LAWYERS’ OATH RENEWAL CEREMONY 
at the Manship Theatre

Friday, May 9, 2014 — 1:30 to 2:30 p.m.
A reception will follow.

Participating Organizations
Baton Rouge Bar Association

District Attorney Hillar Moore
Lawyers Renew

Louisiana Association for Justice
Louisiana Association of Criminal Defense Attorneys 

Louisiana Chapter of the American Board of Trial Advocates
Southern University Law Center

1.0 hour of professionalism, pending approval

RSVP — to Keith Richards:  keith@kprlawfi rm.com

O h
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AROUND THE BAR supports participation of the membership in its production. We encourage the submission of articles and letters to the editor. 
Articles should be less than 1,800 words, typed and single-spaced. A Word fi le should be emailed as an attachment to: pamela@BRBA.org. 

For advertising information call Pamela Labbe at 225-214-5560. Display ads should be high-resolution attachments (.PDF), and classifi ed ads 
as text only. Please email all ad artwork to pamela@brba.org. Publication of any advertisement shall not be considered an endorsement of the 
product or service involved. The editor reserves the right to reject any advertisement, article or letter. 

Copyright © by the Baton Rouge Bar Association. All rights reserved. Reproduction in whole or part without permission is prohibited. To request 
permission or for more information, contact Pamela Labbe at 225-214-5560 or pamela@BRBA.org.

Pamela Labbe is the communications coordinator 
of the Baton Rouge Bar Association.

Vincent P. Fornias, an assistant editor of Around the Bar, is a solo 
practitioner whose practice focus is alternative dispute resolution.

contributors

Gail S. Stephenson, an assistant editor of Around the Bar, 
is the director of legal analysis and writing and an associate 

professor of law at Southern University Law Center.

All Rights Reserved • Copyright ©2014

Published by the Baton Rouge Bar Association
P. O. Box 2241, Baton Rouge, LA  70821

Phone (225) 344-4803
Fax (225) 344-4805

www.brba.org

The Baton Rouge Bar Association will be the beacon for the 
full spectrum of the legal profession by fostering professional 

courtesy; increasing the diversity of the bar and the participation 
of under-represented groups; maintaining a sound fi nancial base; 

enhancing and developing member services and community 
outreach; and promoting and improving the image of the profession.
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letter from 
the president
BY DARREL J. PAPILLION Every vote matters

As regular Around the Bar readers know, each month 
the BRBA president writes a letter to its members about 
some weighty – or not so weighty – topic affecting the 
profession, or at least legal life in greater Baton 
Rouge.   The letter also serves as an opportunity 
to remind the membership of upcoming bar 
activities and programs.  

I chuckled to myself when I reviewed 
the May 2014 programs, and I saw the 
2014 Law Day theme is “American 
Democracy and the Rule of Law: Why 
Every Vote Matters.” Actually, I did more 
than chuckle. I laughed out loud — at myself 
as I considered my own “one-vote folly” from 
the mid-1980s. I thought back to my junior and 
senior years of high school and remembered a skinny 
kid with a lot of hair who was, or least fancied himself, a 
“star” debater and orator.

Young orator, and future Baton Rouge Lawyer, Darrel 
Papillion had a fi nely crafted speech for the 1985 and 
1986 American Legion High School Oratorical Contests, 
state and national oratorical contests aimed at teaching 
high school students about the Constitution and laws of 
the United States. My speech’s title was “One Vote,” and 
it started out, like I’d probably try to start any of my high-
school-era speeches, with my childhood fascination with 
the Kennedy assassination. My close friends know I was 
absolutely obsessed with the JFK assassination from the 
mid-1970s until not long after I became a lawyer — when 
I would fi nd other things about which to obsess. I don’t 
remember how I linked Nov. 22, 1963, to “one vote.” 
Maybe it had something to do with LBJ’s colorful Texas 
campaigns. I do remember, however, reciting a litany 
of instances in which “one vote” had made a critical 
difference in history. 

“One vote . . . gave Adolf Hitler control of the Nazi 
Party. One vote . . . saved President Andrew Johnson from 
conviction on impeachment charges. One vote . . . made 
English, not German, the offi cial language of the United 
States. One vote . . . made the bald eagle, and not the 
turkey, the offi cial bird and symbol of the United States.”  
And several others. In the pre-Internet mid-1980s, my 
research on the importance of “one vote” was relegated 
to a book I found in my high school library.  

Years later, I learned the book may have been poorly 
researched because there are a number of “one vote” 
myths, and my “fi nely crafted” speech may have contained 
a number of factual errors. None of the judges ever 
challenged the accuracy of my message, and in both 1985 
and 1986, my “one vote” speech was good enough to win 

local, parish, and regional contests and also good enough 
to win the round for all high school students in Louisiana’s 
Seventh Congressional District (back when Louisiana had 

eight congressional districts). It was never quite 
good enough, however, to win top honors at 

the Louisiana American Legion High School 
Oratorical Contest. In 1985, one of Bubby 
Burns’ classmates from Brother Martin 
High School took top honors, and in 1986, 
one of Abboud Thomas’ Jesuit Blue Jays got 
the better of my “one vote” speech, making 
me a two-time oratorical bridesmaid to 

New Orleans Catholic league powers. Today, 
the judges would likely have Googled my “one 

vote” assertions from their smartphones during 
my speech, making for an uncomfortable question-and-

answer round, and the votes wouldn’t have been close.    
Surely “one vote” has made a difference at various 

points in history, and we know “a few votes” have been 
very important in countless elections including the 2000 
U.S. Presidential election. This year’s Baton Rouge Bar 
Foundation Law Day program — with its theme that will 
teach yet another generation of high school students that 
“every vote matters” — will be held May 1, 2014, at the 
Baton Rouge River Center Theatre and promises to be 
another outstanding program.  

Law Day was fi rst recognized by President Dwight 
Eisenhower in 1958 as a day for the people of the United 
States to celebrate our freedom and cultivate respect for 
the Rule of Law in our country. This year’s Law Day 
speaker will be Southern University Law Center Vice 
Chancellor Russell Jones. As in past years, local middle 
and high school students (some of whom may be inspired 
to become lawyers and judges one day) will witness a 
formal opening of federal court for what is an always 
inspiring naturalization ceremony for new U.S. citizens. 
Following the Law Day opening ceremony, students will 
then proceed to the 19th Judicial District Court, The 
Family Court of East Baton Rouge and Baton Rouge City 
Court for interactive sessions with local judges, lawyers 
and members of the law enforcement community. While 
there is, sadly, no oratorical contest, local students will 
have an opportunity to compete in poster, essay and video 
contests. 

Please try to visit or volunteer at Law Day. You will 
be inspired — by the new citizens of our country and by 
our local students, who like past generations of students, 
will learn important lessons about voting, citizenship and 
“the law” while interacting in a positive way with many of 
you — our legal community.  
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tales from
  the bar side
BY VINCENT P. FORNIAS

As a much younger lawyer, I would occasionally attend 
monthly luncheons of the Baton Rouge Bar at its various 
and sundry pre-De La Ronde Hall venues. Traditionally, 
there would be introductions by the sitting president of 
attending members of the judiciary as well as faculty 
members of the local law schools. I attended basically 
because my fi rm paid for the lunch and I would get to 
see friends and associates from other fi rms, but thought 
nothing further about it. One attendee, however, seemed 
to have perfect attendance. Those of you who started 
practicing during the Clinton Administration or beyond 
may not recognize the name Melvin Dakin, but those of 
us who studied law at LSU recognized him immediately 
as he would slowly rise, sheepishly, with his shocking 
white hair, professorial bow tie, crisply pressed suit and 
avuncular smile, to acknowledge the polite applause of the 
audience. I confess that at times of professional stress I 
was tempted to roll my eyes internally and wonder why 
Professor Dakin made it such a religious priority to attend 
these functions, musing arrogantly from my own 
hectic world that he obviously had nothing better 
to do.

Now, as the years have meshed into 
decades, I have unearthed within me a 
deeper understanding of what made Dakin 
so very faithful in his attendance at such 
events. That feeling coursed through me at 
our recent Opening of the Court ceremony, 
an annual occasion that I do my level best to 
attend. There we gathered, in the massive, 
seldom-used complex-litigation courtroom 
of our new courthouse. (A good friend sitting 
nearby shared with me in amusement that 
she overheard younger lawyers fantasizing 
about trying a case in such palatial 
surroundings, in contrast to older brethren 
who simply cringed at the logistical thought 
of it.) Young and old, lawyers and judges, 

friends and family, joined there together to acknowledge 
in dignity those of us who had passed away since we last 
gathered, and just as importantly to welcome to the fold 
our brand new members of the local bar. And there arose 
Robert Roland, present and justly proud of his designation 
as a six-decade member of our group, greeted with a warm 
and spontaneous standing ovation as he made his way, 
cane in hand, to accept his certifi cate. 

There, in the midst of this sobering exercise of respect 
and regeneration, lay the answer to Professor Dakin’s 
steadfast punctuality. Like the rings of time in a sequoia, 
each and every one of us has in some unique and inimitable 
way left our own indelible mark on this group, a legacy 
that is far stronger than the mere sum of its parts. Melvin 
Dakin long ago recognized our bar association not only 
for what it was or what it had been, but also for what it 
promised to remain in the future. It is high time that I both 
apologized and saluted him.

Legacy

Volunteer writers needed 
to write substantive legal articles

for publication in future
Around the Bar issues.

Contact Pamela Labbe at pamela@brba.org
or 225-214-5560 for more information.
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Relocating
or starting 

a new 
business?

New & 
pre-owned 

furniture

Locally 
owned

Office Furniture World

Coursey Blvd. at Stumberg Ln.

12944 Coursey Blvd.   |   Baton Rouge, LA   |   225.751.4024

bar news
BY PAMELA LABBE

BRBF Law Day to take place Thursday, May 1

Ryan Brown is the chair of this year’s BRBF Law Day, 
which is expected to attract 900 middle and high school 
students from around Baton Rouge. The event will take 
place Thursday, May 1, 2014, at the River Center Theatre, 
the 19th Judicial District Court, The Family Court of 
East Baton Rouge Parish and Baton Rouge City Court. A 
separate naturalization ceremony will be held beginning at 
9:15 a.m., and it will be followed by the Law Day opening 
ceremony at 10 a.m.

This year’s theme is: “American Democracy and the 
Rule of Law: Why Every Vote Matters.” The BRBF held 
essay, poster and video contests for local students who 
wish to participate. Contest winners will be recognized 
on stage during the Law Day ceremony. This year’s Law 
Day guest speaker is SULC Vice Chancellor Russell Jones. 
Law Day Committee staff liaison Donna Buuck needs 
volunteers to assist with the courtroom sessions, which 
will take place May 1 from 10:30 a.m. to 12 p.m. Contact 
Donna at 225-214-5556 or donna@brba.org to help.  
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Photographed at the conclusion of this year’s Region III High School Mock 
Trial Competition are BRBA President Darrel J. Papillion, Monica M. Vela-Vick, 
Tavares Walker, Administrative Law Judge Joycelyn Y. Elmore and Baker City 
Court Judge Kirk A. Williams.

Deem means “consider to be” or “believe 
to be.” The word implies an opinion. In 
statutes and judicial opinions, deem is 
often used interchangeably with “hold” or 
“fi nd.” When writing persuasively, however, 
deem is superfl uous and weakens the 
argument when “is” would be suffi cient. 
For example, doesn’t “Plaintiff’s appeal is 
frivolous” sound stronger than “Plaintiff’s 
appeal should be deemed frivolous”?

Send suggestions for future 
Gail’s Grammar columns to Gail Stephenson 

at GStephenson@sulc.edu, 
or call Gail at 225-771-4900 (ext. 216).

GAIL’S GRAMMAR

Mock Trial Competition brings out the best in all

After two days — March 15-16, 2014 — of intense 
competition at the 19th Judicial District Court, a mock 
trial team from Zachary High School claimed the Region 
III High School Mock Trial Competition title in a close 
battle with a team from Baton Rouge Magnet High School. 
Both teams competed at the state-level tournament, which 
was held in late March. Attorney Erin Wilder-Doomes 
coached the team from Baton Rouge Magnet High School. 
Craig Kaster coached the mock trial team from Zachary 

Volunteer writers needed to submit 
substantive legal articles
for publication in future
Around the Bar issues.

Contact Pamela Labbe at pamela@brba.org
or 225-214-5560 for more information.
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High School. A total of 128 teens from 16 teams from nine 
schools competed at this year’s mock trial competition.

The Mock Trial Committee chair is Tavares Walker, 
and committee members include Connell L. Archey, 
Donna Buuck, Carla S. Courtney-Harris, David Caldwell 
Jr., David Greene, Ann K. Gregorie, Darius Q. Henderson, 
Amy C. Lambert (board liaison), Mackenzie Smith Ledet, 
Lauren B. Reed (past chair), Elizabeth A. Spurgeon and 
Monica M. Vela-Vick. Lynn S. Haynes coordinated the 
competition. 

Special thanks to all of the teacher coaches and attorney 
coaches, volunteer timekeepers, and volunteer competition 
judges who assisted with this year’s competition. The 
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A mock trial team from Zachary High School won the Region III High School 
Mock Trial Competition. Chris Staggs (far right) served as the teacher coach. 
Craig Kaster (not pictured) was the attorney coach for the team.

following volunteered to serve as competition judges at 
this year’s competition:  Andrew Adams, Dylan Alge, 
Amy Anazia, Evan Alverez, Jessie Bankston, Ashley 
Barfi eld, Alan Berteau, Danielle Borel, Sarah Bradley, 
Jeffrey Brooks, Ryan Brown, Nikayla Carpenter, Ryan 
Chenevert, Nicolette Colly, Heather Cross, Jacob Davis, 
Joycelyn Elmore, John Fenner, Lisa Freeman, Rosiland 
Freeman, Caroline Graham, Erika Green, Gail Grover, 
Jamie Gurt, Maryanna Haynes, Raveen Hills, Jonathan 
Holloway, Nina Hunter, JaQuay Jackson, Michelle 
Jackson, Carlton Jones, Melanie Newkome Jones, Terrel 
Kent, Fred Kroenke, Quintillis Lawrence, Blake Leger, 
Randy Ligh, Jonathan Mitchell, Hayden Moore, Pamela 
Moran, Lori Palmintier, Darrel J. Papillion, Elaine Patin, 
Glen Petersen, Curtis Nelson, David Peterson, Cynthia 
Reed, Darryl Robertson, David Saterfi eld, Wendy Shea, 
Dena Sonbol, Lykisha Vaughan, Christopher Whittington, 
Kirk Williams, Lillian Williams, Sirena Wilson and Judge 
Lisa Woodruff-White.

The following students from Baton Rouge Community 
College served as timekeepers for the competition: Diane 
Brock, LaQuette Brown, Shenane Porter-Ennis, Kristie 
Fowler, Marie Oliver, Krystal Tate and Felicia Taylor. 



  May 201410   Around the Bar

Louisiana State 
Bar Association 
Crystal Gavel 
Award recipient 
Gwen Harmon was 
honored at the 
March 27, 2014, 
BRBA Luncheon, 
which was held at 
the Renaissance 
Baton Rouge Hotel. 
Pictured (L to R) are 
local attorney Kathy 
M. Wright and Gwen 
Harmon of Phelps 
Dunbar. Harmon 
was honored for for 
her volunteer work 
with the Aquinas 
League and Canine 
Companions for 
Independence.

PH
O

TO
 B

Y 
PA

M
EL

A
 L

A
BB

E

Baton Rouge Legal Scholarship recipient selected

Jeffrey Paul Birdsong, a recipient of 
the 2014 Baton Rouge Legal Scholarship, 
is a second-year law student attending 
the LSU Paul M. Hebert Law Center. 
While studying political science as an LSU 
undergraduate, Birdsong interned with the 
Louisiana Legislature. This New Orleans 
native participates in the LSU Street Law program by 
guest teaching high school students about legal issues each 
week. In his spare time, Birdsong enjoys the 
art of homebrewing.

Belly Up with the Bar event to take 
place Nov. 7 at Live Oak Arabians

The date for this year’s BRBF Belly Up 
with the Bar event has been set for Friday, 
Nov. 7, 2014. The event will take place once 
again at the stables at Live Oaks Arabians, 
6300 Jefferson Blvd. Andrea Knouse 
Tettleton is the chair of the Belly Up with 
the Bar Committee.

For more information, contact Donna 
Buuck at 225-214-5556 or donna@brba.
org.

Bench Bar Conference registration 
discounted greatly for fi rst-timers

First-time attendees at the BRBA Bench 
Bar Conference can register at a great price 
until June 20. Register online at www.
BRBA.org. In addition, regular registration 
rates are in effect until June 30, 2014.

For hotel reserveration information, 
please see page 2 of this magazine. For 
sponsorship information, contact Ann K. 
Gregorie at 225-214-5563.
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Photographed prior to the March Bar Luncheon (above) are BRBA President 
Darrel J. Papillion, Lt. Gen. Russel Honoré (guest speaker), Harry J. “Skip” 
Philips Jr. and Red Cross Executive Director Bobbi Zaunbrecher. March 
was National Red Cross Month, and Lt. Gen. Honoré is a volunteer with the 
organization.

Birdsong
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A fi eldtrip was held for 36 second- and third-graders from Southern 
University Lab School by Southern University Law Center student volunteers 
on March 18, 2014. The activities at the Law Center were organized by SULC 
law students Brittany Bass and David Saterfi eld, along with SULC Professor 
Wendy Shea.

Southern University Lab School students are photographed (above) with 
Erica Marchand and Shaina Pomerantz, SULC law students who volunteered 
to help the youth with JPA presidential campaigns March 18, 2014.
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BRBA Fall Expo & Conference 2014 scheduled to 
take place at L’Auberge Casino & Hotel Sept. 11

The Fall Expo & Conference is Thursday, Sept. 11, 
2014, at L’Auberge Casino & Hotel Baton Rouge. The Law 
Expo Committee, chaired by Michael Brassett, is planning 
the event, which serves as a fundraiser for Association 
projects. This year’s event will sport a patriotic theme. 

H. Alston Johnson III will provide his annual 
legislative update and will serve as the luncheon speaker, 
at which you can earn CLE credit. David LaCerte will 
serve as the Professionalism CLE speaker, and Charles 
Plattsmier will be the Ethics CLE speaker. To sponsor or 
exhibit at this year’s Fall Expo & Conference, contact 
Pamela at 225-214-5560 or pamela@brba.org.

19th Judicial District Courtroom electronic 
equipment protocol

If you bring your own electronic equipment when 
using the 19th Judicial District Courtrooms (or if you 
need to move courtroom equipment provided by the 
19th JDC), please contact the court’s MIS department 
at 225-389-5268 fi rst. It is important that you have one 
of the staff members with you before setting up your 
equipment or relocating any of the court’s equipment.
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Whether Edward Snowden will be remembered 
as a hero or traitor, even his most vocal critics concede 
Snowden’s leaked data revealed the true depth, breadth 
and pervasive reach of present-day governmental digital 
surveillance. But did it?

This article was originally drafted in early 2013, just 
weeks before Edward Snowden fi rst revealed details of 
a worldwide surveillance apparatus run by the National 
Security Agency (NSA) and others. Snowden’s revelations 
confi rmed so many of the feared privacy invasions 
identifi ed in this article’s earlier version that the original 
penning seemed eclipsed by the ensuing Snowden milieu.

In the aftermath of Snowden’s (still ongoing) public 
disclosures, this retooled and expanded article demonstrates 
how conventional digital communication methods afford 
the legal profession with truly no protection of any attorney-
client privilege. Expanding upon the post-Snowden reality 
of omnipresent governmental digital surveillance, this 
article identifi es how specifi c iterations of this surveillance 
can wholly eviscerate the sanctity of attorney-client 
communications (and any corresponding privilege). Finally, 
this article suggests and discusses effective and inexpensive 
non-conventional tools for protecting the attorney-client 
privilege from overwhelming, unwarranted governmental 
digital surveillance.

At the outset, it must be conceded that no 
communication system can ever be 100 percent secure—
regardless of the countermeasures deployed in pursuit of 
such security. Statistically, most eavesdropping victims 
are subjected to interception of various forms of verbal 
communication by clandestine RF transmitters—devices 
generically called “bugs.” Of those victims, most fi nd the 
various forms of clandestine RF transmitters were deployed 
by employees and/or contractors with full facility access 
credentials (i.e., not by outsiders).

Beyond the relatively passive interception and relay 
of verbal communications by “bugs,” the technical 
sophistication of the smaller percentage of interceptions 
is dramatically higher. It is in view of the wide range 
of available interception “tools” that that government 
installations seeking to accomplish secure communications 
must employ multiple, overlapping standards and protocols 
such as the following:

TEMPEST is the NSA codename for spying on 
information systems through leaking emanations, 
including unintentional radio or electrical signals, 
sounds and vibrations. Practically, the TEMPEST 
protocols call for computers to be fully cloaked in 
order to prevent ambient RF radiations that can be 
used to intercept keystrokes in realtime.

TSCM (Technical Surveillance Counter-Measures) 
generally denotes the process of bug-sweeping 
or performing electronic counter-surveillance. 
In turn, the TSCM Standards Committee is an 
intergovernmental alliance which sets standards 
for TSCM equipment, protocols, and training 
in the aide of providing secure governmental 
communications.

SCIF or “Sensitive Compartmented Information 
Facility” describes an enclosed area within a 
building that is used to process sensitive and/
or classifi ed information. Most commonly these 
areas are set up as a room-within-a-room, and 
they are fairly accurately portrayed in movies 
and television as a place where person-to-person 
secure communication can take place regarding 
top secret matters.

Again, subject to the inescapable caveat that no 
communication can ever be fully guaranteed against 
compromise, a study of the present and prevalent forms 
of communications penetrations is important to an 
understanding of the most effective ways to achieve fully 
secure communications.

For example, documents revealed in February 2013 
from a criminal case being tried in Tallahassee, Fla., show 
that the NSA is not the only government agency engaged 
in warrantless domestic spying. There, James Thomas 
was a criminal suspect believed by state authorities to be 
in possession of a stolen cell phone. Thomas was located, 
arrested, and his home was searched when the Tallahassee 
police tracked the cell phone using a surveillance device 
called a “Stingray.” No warrant was sought for either the 
cell phone tracking or the subsequent search of Thomas’ 
home.

During the course of Thomas’ ensuing trial, the 
defense asked police how they determined Thomas had 
the cell phone in question. Although the initial police 
response was sealed by the trial court, courtroom 
deliberations in Thomas’ appeal revealed the Tallahassee 
Police Department used a Stingray no less than 200 times 
since 2010, all without ever seeking a warrant.

In simplest terms, Stingrays are small mobile devices 

Protecting the attorney-client 
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that trick cell phones into connecting to them as if they 
were cell phone towers. The technology gives police the 
ability to track phone movements and intercept both 
phone calls and text messages of any cell phone within 
range. The Tallahassee Police Department obtained its 
Stingray device on loan from the manufacturer, The Harris 
Corporation, after executing a nondisclosure agreement.  
By all accounts, the Tallahassee police essentially adopted 
the position that because their use of the device was 
“covered” by a trade agreement and concerned only cell 
phones, it was not a wiretap requiring a warrant.

In a similar vein, a Texas judge has raised concerns 
about whether police investigators are giving courts enough 
details on the use of technological tools that allow police 
to get signifi cant raw data on a cluster of all the cellphones 
in a particular geographical region. Subtended within such 
all-encompassing access is a considerable volume of data 
from innocent citizens. In two particular cases, Magistrate 
Judge Brian Owsley rejected federal requests to allow the 
warrantless use of “Stingrays” and “cell tower dumps,” 
two different tools used for cell phone intercept and 
tracking.

Magistrate Owsley’s main concerns were that the 
United States attorneys making the requests not only failed 
to provide enough details on how the tools work, they 
also could not explain how the technology functioned.  
In an earlier opinion, Judge Owsley denied a request for 
the warrantless use of a Stingray, the same device that is 
noted above to have been used without a warrant more 
than 200 times by the Tallahassee police. In conjunction 
with his denial, the judge expressed concerns about how 
this fully portable, handheld device can be used to gather 
data on all nearby cellphones—even those with absolutely 
no connection to the subject investigation.

In an Arizona case, federal agents used a Stingray 
with prosecutors maintaining they had obtained a 
warrant; however, when the warrant and its application 
were unsealed, the use of the Stingray was not included.  
The order simply commanded the cell phone provider to 
disclose “information, facilities and technical assistance” 
to help the agents.

Such assistance from the cell phone provider can 
sometimes include a so-called cell tower dump. This is 
a method by which a service provider is given particular 

dates and times by law enforcement. In response, law 
enforcement is provided with every cell phone that was 
connected to the particular cell tower on the dates and 
times requested. There are literally hundreds of cell phones’ 
data provided—all of whom except the particular suspect 
are innocent users.

In 2011, cell phone companies reported that U.S. 
government bodies, including federal, state and local law 
enforcement agencies and courts, made at least 1.3 million 
demands for subscriber information. AT&T responds to 
more than 700 government requests for information each 
day, while Sprint reported it receives 1,500 government 
requests each day.

In short, there is little question that virtually every 
wireless telephone call is at risk of being intercepted. The 
tolerable degree of risk for particular users may vary; 
however, under current technology there are a few things 
of interest that can be done to at least partially “secure” a 
user’s  wireless communications:

1) Remember that every cell phone call, text message 
and email is intercepted and stored in government 
storage facilities.  The term “intercept” is disputed by 
government snoops who suggest an “interception” 
occurs only if the stored data are reviewed.

2) Even if a phone is turned off, everything spoken 
near the phone can still be monitored.

3) A phone can be remotely modifi ed without physical 
access to monitor all conversations on or near the 
phone and track all locations, whether the phone is 
on or off.

4) Bluetooth ear pieces do not encrypt their 
transmissions. Intercepting everything on a user’s 
Bluetooth device is extremely simple. In addition, if 
the coupled phone is remotely activated, the user is 
broadcasting all nearby, ambient audio 24 hours a 
day: The user becomes a walking microphone.

5) A desktop computer’s microphone and camera 
can be remotely activated to aurally and visually 
monitor everything in its immediate area.

6) A vehicle’s OnStar system can remotely be used to 
snoop on conversations in the vehicle.

7) Any vehicle can be tracked in real time with the 
installation of GPS trackers that take less than 10 
seconds to attach.

8) Neither iMessage nor any other cell phone service 
provider’s messages are immune from federal 
snooping. Under the Stored Communications Act 
(SCA), a warrant can be obtained to review every 
message.

privilege in the digital age BY STEPHEN SPRING

can ever be 100 percent secure
ermeasures deployed . . .”
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9) In 2010, Customs and Border Patrol fl ew 70 drone 
missions for other agencies inside the U.S. In 2011 
and 2012, the missions for other agencies inside the 
US exceeded 300 per year and over 500 missions 
last year.

10) Congress has already passed H.R. 658 amending 
Title 49 providing funding for what is estimated to 
be some 30,000 free fl ying drones over U.S. airspace 
by the end of this decade.

11) As of this writing, there are 64 drone bases 
operating inside the U.S. conducting domestic 
drone missions, according to Public Intelligence, 
a nonprofi t advocating free access to information 
who has provided a map of the bases.

12) Drones are equipped with smartphone technology 
and sophisticated spying technology that intercepts 
not only digital communications but also face-
to-face voice communications of any person(s) of 
interest in its operating sector.

On March 15, 2013, Wired magazine published an 
article titled, “The NSA is Building the Country’s Biggest 
Spy Center (Watch What You Say).”1 Most disturbing 
about James Bamford’s article to the practicing attorney 
is Bamford’s interview of William Binney, a senior NSA 
crypto-mathematician largely responsible for automating 

the agency’s worldwide eavesdropping network.  According 
to Binney, the scope of NSA eavesdropping restricted to 
foreign intercepts no longer exists. 

In the article, Binney, who left the NSA in late 
2001, shortly after the agency launched its warrantless-
wiretapping program, says Stellar Wind was far larger 
than has been publicly disclosed and included not just 
eavesdropping on domestic phone calls but the inspection 
of domestic email. At the outset the program recorded 320 
million calls a day, he says, which represented about 73 to 
80 percent of the total volume of the agency’s worldwide 
intercepts. The haul only grew from there. According to 
Binney—who has maintained close contact with agency 
employees until a few years ago—the taps in the secret 
rooms dotting the country are actually powered by highly 
sophisticated software programs that conduct “deep 
packet inspection,” examining Internet traffi c as it passes 
through the 10-gigabit-per-second cables at the speed of 
light.

According to Binney, one of the deepest secrets of 
the Stellar Wind program—again, never confi rmed until 
now—was that the NSA gained warrantless access to 
AT&T’s vast trove of domestic and international billing 
records, detailed information about who called whom in 
the U.S. and around the world. As of 2007, AT&T had 
more than 2.8 trillion records housed in a database at its 



May 2014 Around the Bar          15

FORMER SOCIAL SECURITY JUDGE 
PETER J. LEMOINE

Social Security Disability Law
Offi ces in Alexandria, Baton Rouge, Cottonport

Adjunct Professor (1994-1997), Northwestern State University

MEMBER:  American Bar Association, Louisiana State Bar Association, Baton Rouge Bar Association,
Avoyelles Parish Bar Association, National Organization of Social Security Claimant Representatives, 

Legal Services for Purposes of Disability Committee (Louisiana State Bar Association).

PUBLISHED ARTICLES:  “The Worn-Out Worker Rule Revisited,” 
“Signifi cant Work-Related Limitations of Function Under §12.05C,” 

“Questionable Retirement and the Small Business Owner,”
“Crisis of Confi dence: The Inadequacies of Vocational Evidence Presented at Social Security Disability Hearings.”

225-922-4551

Florham Park, N.J., complex.
Verizon was also part of the program, Binney says, and 

that greatly expanded the volume of calls subject to the 
agency’s domestic eavesdropping. “That multiplies the call 
rate by at least a factor of fi ve,” he says. “So you’re over a 
billion and a half calls a day.” (Spokespeople for Verizon 
and AT&T said their companies would not comment on 
matters of national security.)

Phillip Shenon, an Associated Press journalist, in 2008, 
reported government monitoring of lawyers defending 
accused terrorists. According to Shenon,2 

In a terrorism-fi nancing investigation centered 
on the offi ces of an Islamic charity here (i.e. Portland, 
Ore.), the government mistakenly provided defense 
lawyers in August 2004 with what the lawyers say 
was a logbook of intercepted phone calls between 
the charity’s lawyers in Washington, D.C., and 
clients in Saudi Arabia. 

The charity’s lawyers say the logbook, which 
was stamped “top secret,” appeared to refl ect 
eavesdropping under the National Security 
Agency’s warrantless wiretapping program.

After the government realized its mistake, 
defense lawyers were ordered to return all copies of 
the logbook to the Federal Bureau of Investigation 
and were warned that they could face prosecution 

if they disclosed its contents. 
It is believed to be the only case in which 

nongovernment lawyers might have seen physical 
evidence of the security agency’s so-called 
terrorist surveillance program, which has been 
called unconstitutional by many legal scholars, 
lawmakers and civil liberties groups because it 
allowed the monitoring of the phone calls of 
Americans without a court’s permission. 

The simple answer to the question of why this 
warrantless government prying exists is simply because it 
can.  And it obviously does. Any attorney who relies on 
the traditional notions of Fourth Amendment freedoms 
should come to grips with the unequivocal evidence that 
traditional notions of privacy no longer exist.

Terrorists have resorted to hand-to-hand, mouth-
to-mouth communications. Money is moved with 
hawala banks. Obviously, as a practicing attorney, any 
counsel’s suggestion to their client he or she contemplate 
using hawala bank transfers and primitive methods of 
communication to preserve the attorney-client privilege 
would not only be unwelcomed; it would likely result in 
an immediate termination of services.

There are, however, viable options for the practicing 
attorney to use to protect proprietary information, trade 
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secrets or other legitimate privacy interests to protect the 
attorney-client privilege in today’s digital age.

Internet browsers and search engines
Anonymous Internet searches, browsing and texting 

is not only available, but available for free.
In an effort to counteract the ever-increasing digital 

surveillance, privacy activists have produced and 
distribute for free the web browser known as “Tor.” 
Using Tor can help users anonymize web browsing and 
publishing, instant messaging, IRC, SSH and many other 
applications. The information transmitted is safer when 
using Tor, because communications are bounced around a 
distributed network of servers called onion routers. This 
provides anonymity, since the computer being accessed 
will never see the end user’s IP address—only the IP 
address of the last Tor router that the communications 
traveled through.

Tor helps to defend against traffi c analysis by 
encrypting communications multiple times and then 
routing them through a randomly selected set of 
intermediaries. Thus, unless an eavesdropper can observe 
all traffi c to and from both parties, it will be very hard to 
determine a user’s IP address. Tor is available as an app 
for all iPhone users for free.

For web searches, there are two encrypted search 
engines that leave no footprints or history 
of any of the searches conducted.  Both 
“Startpage” and “Duckduckgo” are 
available and free.

Encrypted instant messaging
To protect messages from interception 

as they travel over the network, users should 
employ encryption. Fortunately, there is 
an excellent instant messaging encryption 
system called OTR (Off The Record). 
Confusingly, Google has a different instant 
messaging privacy feature which is also 
called “Off The Record.” To disambiguate 
them, this article will use the terms “OTR 
encryption” and “Google OTR.” It is 
actually possible to use them both at the 
same time.

If both parties to an instant message 
exchange use OTR encryption, both will 
have excellent protection for network 
communications and will prevent the 
IM provider from storing the content of 
communications (though records of the 
participants in exchange will likely be 
kept).

The easiest way to use OTR encryption is to use 
Pidgin or Adium for IMs (Pidgin is a program that will 
talk to a user’s friends over the MSN, Yahoo!, Google, 
Jabber, and AIM networks; Adium is a similar program 
specifi cally for Mac OS X). Pidgin users must install the 
OTR encryption plugin for that client. Adium comes with 
OTR built in. 

Android secure apps
Android users have a number of applications (some at 

a charge) that are available.
•  Orbot: Proxy with Tor — Orbot brings the capabilities 

of Tor to Android. 
•  Orweb: Private Web Browser — Orweb is a privacy 

enhanced web browser that supports proxies. When 
used with Orbot, Orweb protects against network 
analysis, blocks cookies, keeps no local browsing 
history, and disables Flash to keep you safe.

•  ChatSecure: Private and Secure Messaging — 
Chatsecure (formerly “Gibberbot”) is a full featured 
mobile messaging application integrated with the 
“Off the Record” encrypted chat protocol, that allows 
users to chat with anyone, anywhere using the XMPP 
chat standard.

•  OscuraCam: The Privacy Camera — A secure camera 
app that can obscure, encrypt or destroy pixels within 
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an image. This project in partnership with WITNESS.
org, a human rights video advocacy and training 
organization.

Apple iPhone secure applications
For iPhone and Apple users, there are available 

applications (some require a fee).
•  Chatsecure — ChatSecure is a free and open source 

encrypted chat client for iPhone and Android that 
supports OTR encryption over XMPP.

•  Kryptos (fee-based) — Kryptos is a secure, fully 
encrypted voice communications application. Kryptos 
utilizes military grade 256-bit AES encryption to 
encrypt voice communications before transmission 
using 2048 bit RSA for key exchange.

Emerging technologies
Just recently three companies have disclosed plans 

for secure smartphones to protect users from government 
surveillance and interception.  
•  SGP Technologies is the maker of the “Blackphone” 

created with a joint venture with Silent Circle and the 
Spanish device maker Geeksphone.

•  Freedompop, a startup company, produces the 
“Freedom Pop Privacy Phone.”

•  Boeing manufacturers the “Boeing Black” aimed 
at government and defense workers. These new 
smartphone products employ encryption for voice, 
text and email communications.

Other security applications
In addition to the above areas, internal facility 

security is always a consideration. Computers, wireless 
routers, networks, client data and internal trash disposal 
are areas that should not be omitted. For purposes of this 

article, however, only other areas and possible security 
applications are briefl y described.  

Access control to the facility is paramount. No matter 
what internal security measures might be deployed, if the 
area has no access control, there is no security that can be 
maintained.

Internal equipment such as telephones, speakers, 
cabling and electrical outlets are also possible eavesdropper 
conduits.

To increase the internal security profi le of the facility, 
the use of alarm systems and annual TSCM inspection 
by competent operators with state-of-the-art equipment 
might be considered.

Trash disposal protocol and methods is mentioned 
because it is very often overlooked. The U.S. Supreme Court 
ruled that once trash is placed on the curtilage, there is no 
longer any privacy interest in the garbage can’s contents.3 
It is amazing what can be learned by simply picking up 
a target’s trash. Without an ongoing shredder program 
using a shredder that cuts documents both vertically and 
horizontally, there is no assurance a client’s confi dential 
matter could be disclosed by careless trash disposal.

To keep your secret a secret
It is this writer’s opinion that technology always 

evolves faster than the law. In order to take affi rmative 
steps to attempt to ensure protection of the attorney-
client privilege in this digital age, it is incumbent on 
every practitioner to be aware of the lack of privacy and 
safeguards that exist.

1 See: http://www.wired.com/threatlevel/2012/03/ff_nsadatacenter/all/.
2 See: http://www.nytimes.com/2008/04/28/us/28lawyers.html.
3 California v. Greenwood, 486 U.S. 35, 37-38 (1988).

The Board of Directors is soliciting self-
nominations for the position of the Baton 
Rouge Bar Association Representative to 
the American Bar Association House of 
Delegates. The BRBA Board of Directors will 
review the nominations and select the delegate 
who will serve a two-year term beginning at the 
conclusion of the 2014 ABA Annual meeting, 
which will be held in Boston in August 2014, 
and will expire at the conclusion of the 2016 
ABA Annual meeting, which will be held in 
August 2016. For more information, visit our 
website at www.brba.org or contact Ann K. 
Gregorie at 225-214-5563 or ann@brba.org.

VOLUNTEERS ARE NEEDED 
FOR A NEWLY FORMED

 LAW CLUB
FOR TEENS IN THE GARDERE AREA.

We need lawyer volunteers to help with a law club the 

BRBF is starting for middle and high school students 

in the Gardere/South Burbank area. You will work 

with teens as they learn more about the fi eld of law. 

 

To volunteer or for more information, 
please contact Lynn S. Haynes 

at lynn@brba.org 
or 225-214-5564.
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After several hours of negotiating, 
mediation parties agree to resolve a 
dispute, and both parties sign a mediation 
agreement. What happens if one party fails 
to comply with the agreement? Does the 
other party have recourse? Is the mediation 
agreement enforceable? In Louisiana, 
written mediation agreements are treated 
like any other negotiated compromise or contract and 
as such are enforceable pursuant to Louisiana Revised 
Statutes 9:411. The statute states: 

If, as a result of mediation, the parties agree to 
settle and execute a written agreement disposing 
of the dispute, the agreement is enforceable as any 
other transaction or compromise and is governed 
by the provisions of Title XVII of Book III of the 
Civil Code, to the extent not in confl ict with the 
provisions of this Chapter.

Louisiana Civil Code articles 3071 to 3083 outline 
the requirements for a compromise and other related 
matters. A requirement for all contracts, including 
mediation agreements, is a written agreement. Louisiana 

Civil Code article 3072 provides, “A 
compromise shall be made in writing.” 
Oral agreements are unenforceable 
because they are not statutorily protected. 
“There is no sacrosanct form which must 
be followed” and “it is not necessary that 
everything intended to be compromised 
be in one document.”1 Regardless of 

the form, a written agreement must meet the statutory 
defi nition of a compromise as defi ned in Louisiana Civil 
Code article 3071 “as a contract whereby the parties, 
through concessions made by one or more of them, settles 
a dispute or an uncertainty concerning an obligation or 
other legal relationship.”

In Louisiana, a compromise is valid if there is a meeting 
of the minds of the parties as to what they intended when 
the compromise was made.2 The meaning or intent of the 
parties to a written instrument, including a compromise, is 
ordinarily determined from the instrument’s four corners, 
and extrinsic evidence is inadmissible either to explain or 
to contradict the instrument’s terms. However, when a 
dispute arises as to the scope of a compromise agreement, 
extrinsic evidence may be considered to determine what 

Enforcing mediation agreements BY ALVIN WASHINGTON
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differences the parties intended to settle.3  
To determine whether an agreement is binding and 

enforceable, Louisiana courts review the language of the 
document and the parties’ actions to resolve the parties’ 
intent. In Feingerts v. State Farm Mutual Auto Insurance 
Co., the Fourth Circuit addressed several commonly 
raised challenges to the enforceability of a compromise. 
In Feingerts, a client and his former attorneys mediated a 
fee dispute resulting in a handwritten agreement signed by 
all parties. After the mediation, Feingerts refused to pay 
the attorneys, prompting them to fi le motions to enforce 
the settlement. In response, Feingerts contended that the 
mediation settlement document was not legally binding 
because it lacked any language releasing any claims, did 
not contain any reciprocal promises of the settling parties, 
and did not represent a meeting of the minds.4 

Reciprocal promises
After reviewing the language of the compromise, 

the Fourth Circuit upheld a lower court’s fi nding that 
the contract was binding. The court held that reciprocal 
promises were not necessary for a valid agreement as 
Louisiana Civil Code article 3071, as amended, required a 
concession by only one of the parties. The language of the 
document, particularly Feingerts’s agreement to pay and 
the attorneys’ agreement to accept reduced attorney fees, 
suffi ciently established a compromise. Added to that, the 

court noted that both parties signed the document.5  

Meeting of the minds 
Feingerts’s meeting-of-the-minds argument is another 

frequently asserted defense to the enforceability of an 
agreement. Litigation usually centers on a particular 
provision of the mediation agreement. In Feingerts, the 
legal signifi cance of the title of the mediation settlement 
agreement was disputed. The court found that the 
document titled “Fee Dispute Settlement Agreement,” 
which included specifi c settlement amounts for each 
attorney combined with a reference to the suit number, 
demonstrated a meeting of the minds.6   

The signing of the mediation agreement by the parties, 
after negotiating for a full day in mediation, weighed 
heavily in the court’s decision.7 This was not surprising 
as the mediation process allows for a comprehensive 
discussion of the disputed issues. The parties are able to 
ask questions, exchange information and evaluate the 
proposal during the mediation session, which can last 
several hours. Typically, the mediator mentions the binding 
effect of a written settlement agreement in the opening 
statement and in most cases requires the parties to sign 
an Agreement to Mediate, explaining it as well. Unlike 
face-to-face negotiations between attorneys exclusively, 
clients are usually present at mediations, providing input 
and participating in the discussion.

A release is not required
 Feingerts also challenged the 
enforceability of the agreement on the basis 
that it did not include release language. 
The court found the release language was 
unnecessary as the parties had entered into 
an independently binding compromise 
requiring Feingerts to pay reduced attorney 
fees and costs. The court further stated, 
“Mr. Feingerts, himself, is protected by the 
agreement pursuant to La. Civ. Code art. 
3080 which provides that ‘[a] compromise 
precludes the parties from bringing a 
subsequent action based upon the matter 
that was compromised.’”8   

Usually, in civil matters, plaintiffs are 
required to sign receipt and release documents 
before or after receiving fi nal payment. This 
additional safeguard is recommended to 
conclude litigation, but is not required to 
enforce a mediation settlement agreement. 
Louisiana courts have recognized and upheld 
the practice of signing release documents 
after an original agreement, noting 
“written agreements following mediations 
are binding compromises even if those 
agreements contemplate the later creation 
of more detailed receipt and releases.”9 
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When mediation parties refer to the document that will 
be signed later as a “subsequent or formal settlement 
agreement” as opposed to a receipt and release, they leave 
room for interpretation and expose the initial settlement 
agreement to a potential challenge.

For example, in Walk Haydel & Assoc. v. Coastal 
Power Product Co., the original memorandum of 
agreement contained a clause wherein the parties agreed 
“[to] enter into a subsequent settlement agreement, on or 
before 24th of July, 1997, incorporating the terms set forth 
herein.” Based on this language, the defendant argued that 
the “memorandum was merely an agreement to agree and 
therefore unenforceable.” The court found the agreement 
legally binding, even though the second document was 
never executed.10 In Leblanc v. State Farm Insurance 
Co., a party challenged a mediation settlement agreement 
containing the statement “a formal settlement agreement 
will be executed at a later date.” The defendant argued 
that until the second agreement was signed, the parties 
did not have a legally binding settlement. Nevertheless, 
the court affi rmed the lower court’s fi nding that the 
initial agreement was enforceable.11 Conversely, in Smith 
v. Bambino, the court interpreted a similarly worded 
mediation agreement differently. In Smith, the court had 
to determine when the 30-day statutory period started 
for an insurance company to pay its insured after settling 
a claim in mediation. The agreement did not indicate 
when the payment was due. The memorandum settlement 
agreement stated that “within a reasonable period of time 
hereafter they will enter into a formal settlement agreement, 
setting forth in more detail the terms of the agreement.” 
The court concluded that an additional settlement 
document was necessary to complete the agreement, and 
therefore, the 30-day period would not begin until after 
the fi nal document was signed or “until the expiration of 
‘reasonable period of time’ for the confection of a ‘formal 
settlement agreement’ contemplated by the language of 
the mediation agreement.”12 

Practice tips 
As the mediator is a neutral third party, mediation 

parties are principally responsible for negotiating terms that 
address their concerns and meet their interests. A carefully 
crafted mediation settlement agreement should include 
those terms and encompass the parties’ mutually desired 
outcomes. It should outline each party’s obligation while 
avoiding vague and confl icting provisions. If applicable, 
it should include the subject matter of the dispute, suit or 
reference number, relevant dates, and monetary amounts 
and terms.

To ensure a mutual understanding of the mediation 
settlement agreement, the parties should thoroughly discuss 
the terms of the agreement in a joint session, noting the 
legal implications of each provision. The parties should 
sign the mediation agreement in each other’s presence 
and if possible in the presence of nonparty witnesses. In 

addition, each page of a multiple-page agreement should 
be initialed.

Mediation parties occasionally enter into settlement 
agreements requiring the parties to execute additional 
documents in the future. When multiple documents 
are needed to conclude a matter, the initial mediation 
settlement agreement should contain binding and 
enforceable language similar to the following:

The parties further acknowledge and agree that 
by executing this agreement they are binding 
themselves to the agreement. They further 
acknowledge and agree that within a reasonable 
period of time hereafter they will enter into a 
formal settlement agreement, setting forth in more 
detail the terms of the agreement, including the 
amount of any and all payments and an agreement 
to release, discharge, and forever hold the other 
harmless from any and all rights, claims, and 
causes of action arising from or related to the 
events and transactions which are subject matter 
of this case.13  

Not only does this language potentially bind the parties 
to the initial agreement, but it also outlines some of the 
issues that will be included in the subsequent document.

Conclusion
In summary, using mediation to resolve cases has many 

benefi ts. Chief among them is that the parties control the 
outcome. When parties communicate effectively, court 
intervention to enforce a mediation settlement agreement 
is less likely to occur. When litigation is necessary, the 
party challenging the agreement has a diffi cult burden 
because compromises are favored and “a party’s signature 
on a contract establishes the presumption that he saw and 
understood the terms of the contract.”14 

1 Charbonnet v. Ochsner, 236 So.2d 86, 88 (La. App. 4th Cir.1970), 
aff’d, 246 So.2d 844 (La. 1971).
2 Pat O’Brien’s Bar, Inc. v. Franco’s Cocktail Prods., Inc., 615 So.2d 429 
(La. App. 4 Cir.1993), writ denied, 617 So.2d 909 (La.1993)
3 Ortego v. State, 96- 1322 (La. 2/2597), 689 So.2d 1358, 1363–64. 
4 Feingerts v. State Farm Mut. Auto. Ins. Co., 12-1598 (La. App. 4 Cir. 
6/26/13), 117 So.3d 1294, writ denied, 13-2156 (La. 11/22/13), 126 
So.3d 489.
5 Id. at 1301-02.
6 Id.
7 Id. at 1300.
8 Id. at 1302-03.
9 See, e.g., LeBlanc v. State Farm Ins. Co., 03–1522 (La. App. 3 Cir. 
5/26/04), 878 So.2d 715, writ denied, 04–1642 (La. 10/8/04), 883 So.2d 
1023; Walk Haydel & Assoc. v. Coastal Power Prod. Co., 98–0193 (La. 
App. 4 Cir. 9/30/98), 720 So.2d 372.
10 Walk Haydel, 720 So.2d 372.
11 LeBlanc, 878 So.2d 715.
12 Smith v. Bambino, 10–1174 (La.App. 4 Cir. 3/18/11), 62 So.3d 255.
13 Raphael v. Raphael, 05-1403 (La. App. 3 Cir. 5/3/06), 929 So. 2d 
825.
14 Barcelona v. Sea Victory Maritime, Inc., 619 So.2d 741, 745 (La. App. 
4 Cir.1993), writ denied, 626 So.2d 1179 (La.1993).
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foundation footnotes
PRO BONO & TEEN COURT REPORTS — MARCH 2014

The Pro Bono Project is fi nancially assisted by the Interest on Lawyers’ Trust 
Accounts (IOLTA) Program of the Louisiana Bar Foundation; Southeast 
Louisiana Legal Services; Family, District and City Court Filing Fees and the 
Baton Rouge Bar Foundation.

PRO BONO PROJECT REPORT

We would like to thank all of our Pro Bono Project 
volunteers for their contributions in March. 

The Thirst for Justice volunteers during March were: 
Kari Bergeron, Taylor, Porter, Brooks & Phillips, LLP; 
Eldon Dominique, Peter Ellis, Christopher Keyser, Jeffrey 
Rabb, Dudley DeBosier; Scott Gaspard;  Hansel Harlan, 
Alliance Title; Christopher Morris, Baker Donelson; Allen 
Posey; and James Zito. 

The Ask-A-Lawyer volunteers were James Austin, 
Adams & Reese; Barbara Baier, La. Department of 
Treasury; Sarah Bradley, Southeast Louisiana Legal 
Services; Gideon Carter; Etta Hearn; Lisha Landry, 
Louisiana Attorney General’s Offi ce; Lauren Nero; and 
Emily Ziober. 

The Self Help Resource Center attorney volunteers 
were: Joseph Ballard, Todd Manuel, Entergy Services, Inc.; 
Roy Bergeron, Phelps Dunbar; Nicolette Colly, Louisiana 
Dept. of Justice; Melissa Grand, Rebecca Smith, Adams 
and Reese, LLP; Brandon Hudson, Southeast Louisiana 
Legal Services; Alexis Luker, PPC Mechanical Seals; Cody 
Passman, Postlethwaite & Netterville, CPA; Jennifer G. 
Prescott, deGravelles, Palmintier, Holthaus & Frugé; and 
Sarah Thigpen.  

The following volunteers accepting pro bono cases 
during March:  Denise Akers, Akers & Wisbar, LLC; Daniel 
Atkinson, Perry, Atkinson, Balhoff, Mengis & Burns; 
Alton Bates, Kina Kimble, The Law Offi ce of Alton Tony 
Bates, II; Natashia Benoit; Ashley Bynum, McGlinchey 
Stafford PLLC; Sherry Cannon, DeJean Law Offi ce, 
LLC; Arlene Edwards, Delatte, Edwards & Marcantel; 
Deborah Gibbs; Erika Green; Ashley Arinder Herring; 
Rena Hester; Donald Carl Hodge Jr.; Joanna Hynes; Eric 
R. Miller, The Kullman Firm; Michelle Sorrells, Walters, 
Papillion, Thomas, Cullens, LLC; and Alvin Washington, 
Southern University Law Center. 

TEEN COURT REPORT 

Raveen Hills, DeAnne Murrey and Monica Vela-
Vick served as judges for the March Teen Court hearing.  
Cynthia Vance, Baton Rouge Community College, served 
as a jury monitor.  

JUNIOR PARTNERS ACADEMY 

On March 21, seven classes of third, fourth and 
fi fth graders at Dalton Elementary School participated 
in Junior Partners Academy (JPA) presentations. Booker 
Carmichael, Steve Carleton, Melanie Fields, Dale Glover, 
Jamie Gurt, Raveen Hills, Wendy Shea, Lykisha Vaughan 
and Sirena Wilson, along with Southern University Law 
Center volunteer Ebony Morris and LSU Law Center 
volunteer Hunter Hoaglund presented interactive lessons 
including, “A Fish Tale, Candy Bar Contract and Is a Pita 
a Sandwich?”  

On March 18, SULC welcomed 36 second- and third-
grade students from the Southern University Lab School. 
The students were all members of the Baton Rouge Bar 
Foundation’s Junior Partners Academy. The JPA students 
participated in two programs organized by SULC students. 
The JPA students acted as lawyers, judges and jurors in the 
case of “The Three Pigs v. The Big, Bad Wolf.” They also 
ran campaigns for JPA presidential candidates, creating 
posters, commercials and stump speeches. 

The activities at the Law Center were organized by 
students Brittany Bass and David Saterfi eld, and Professor 
Wendy Shea. SULC’s chapter of Women in Law sponsored 
the visit and recruited volunteers. The SULC students 
who volunteered their time to act as campaign advisors, 
senior partners, senior judges, bailiffs and witnesses were 
Brittany Bass, David Saterfi eld, Brittany Tassin, Britini 
Duplantis, Rosalind Freeman, Robert McKnight, Erica 
Marchand, Carroll Akins, Shaina Pomerantz, Sunseray 
Joseph, Myesha Harrell, Whitney Thomas, Mya Strauss, 
Jasmine Henderson, Jason Yancey, Sharee McCall, 

Cordero Hawkins, Lindsay Linder, 
Alanna Francois, Larry Williams, 
Brittany Miles, Alicia McDowell 
and Jasmine Wilson.

Teen Court of Greater Baton Rouge is funded 
by funding from the Louisiana Offi ce of 
Juvenile Justice, the South Burbank Crime 
Prevention District and the Baton Rouge Bar 
Foundation. The Youth Education Program is 
fi nancially assisted by the Interest on Lawyers 
Trust Account (IOLTA) of the Louisiana Bar 
Foundation.

Yigal Bander
Attorney at Law

Representing Professionals 
in Disciplinary Actions

8075 Jefferson Highway, Baton Rouge, Louisiana 70809
Phone: (225) 383-9703          Fax: (225) 383-9704
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Duty Court 
Schedule Calendar of Events

*Unless otherwise noted, all meetings will 
be held at the Baton Rouge Bar offi ce.

For classifi ed or display ad rates, 
contact Pamela at (225) 214-5560 

or email: pamela@BRBA.org

Classifi eds

May 2014

LAW OFFICE SHERWOOD FOREST AREA, 
ideal for solo practitioner up to three offi ces with 
room for secretary. Common offi ce building 
with three attorneys. Ample parking. High 
ceilings. Includes water, lawn, and electricity. 
Phone system in place and included. Copier/
Fax/Internet included. Pricing from $550. Call 
Greg at 225-266-4130 to see.

HEALTH CARE ASSOCIATE POSITION:  
Breazeale, Sachse & Wilson LLP seeks a mid-
level associate to join its Health Law Practice 
Group in the Baton Rouge or New Orleans, 
Louisiana office. Minimum qualifications 
include 3-7 years of experience in health 
care matters. Hospital counsel experience is 
preferred. Candidates should have experience 
in one or more of the following areas: Stark, 
Anti Kickback Statute, False Claims Act,  
HIPAA/HITECH, Medicare/Medicaid billing 
and reimbursement, medical staff matters, 
physician contracting, compliance issues 
for healthcare providers, hospital/physician 
alignment issues, provider enrollment 
/ licensing issues, transactional health 
law issues. Candidates should also have 
strong academic credentials and excellent 
communication and writing skills. To apply for 
this position, please send a current resumé to: 
careers@bswllp.com.

19THJDC CIVIL COURT

April 21-May 2 Judge Fields
May 5-May 16 Judge Morvant
May 19-May 30 Judge Kelley

19TH JDC CRIMINAL COURT***

April 25-May 2 Judge Daniel
May 2-May 9 Judge Moore
May 9-May 16 Judge Johnson
May 16-May 23 Judge White
May 23-May 30 Judge Marabella
May 30-June 6 Judge Anderson

BATON ROUGE CITY COURT*

April 29-May 5 Judge Ponder
May 6-May 12 Judge Davis
May 13-May 19 Judge Temple
May 20-May 26 Judge Wall
May 27-June 2 Judge Alexander

FAMILY COURT**

May 1 Judge Lassalle
May 2 Judge Baker
May 5 Judge Baker
May 6 Judge Woodruff-White
May 7 Judge Day
May 8 Judge Lassalle
May 9 Judge Day
May 12 Judge Baker
May 13 Judge Woodruff-White
May 14 Judge Day
May 15 Judge Lassalle
May 16 Judge Day
May 19 Judge Baker
May 20 Judge Woodruff-White
May 21 Judge Day
May 22  Judge Lassalle
May 27 Judge Woodruff-White
May 28 Judge Day
May 29 Judge Lassalle
May 30 Judge Baker

Ongoing: Every Wednesday & Thursday, 3-5 p.m., 
Thirst for Justice takes place at St. Vincent de Paul.

Ongoing: Every Tuesday & Thursday, 
10 a.m.-2 p.m., Self Help Resource Center,19th JDC

1  1  Law Day 2014
3  3  Ask-A-Lawyer, River Center Library,
 9:30-11:30 a.m.
5  5  Finance Committee meeting, 7:30 a.m.;
 Executive Committee meeting, 8 a.m.
6  6  Bench Bar Conference Auction
 Sub-Committee meeting, 12 p.m.;
 Workers’ Comp Section meeting 
 & CLE seminar: 12-2 p.m.
7  7  Ask-A-Lawyer & Financial Literacy, 
 Livingston Library, 9:30-11:30 a.m.
8  8  Law Club, 4:15-5:30 p.m., 
 Armed Forces Reserve Center (AFRC), 
 8110 Innovation Park Dr.
9  9  Youth Ed Committee meeting, 12 p.m.;
 Lawyers’ Oath Renewal Ceremony,  
 Manship Theatre, 1:30 p.m.
12  12  Teen Court Hearing, 
 EBR Juvenile Court, 6-8 p.m.
14  14  Pro Bono Committee, 12 p.m.;
 Board of Directors meeting, 
 6-8 p.m.
15  15  Family Law Section Meeting & CLE,
 City Club, 11:45 a.m.-2 p.m. 
19  19  Publications Committee meeting, 
 12-1 p.m.
20  20  Construction Law Section Meeting 
 & CLE seminar, 11:45 a.m.-1 p.m.
21  21  Ask-A-Lawyer, Catholic Charities,
 9:30-11:30 a.m.;
 YLS Council meeting, 12-1 p.m. 
22  22  Teen Court Committee meeting, 12 p.m.;
 LRIS Committee meeting, 12 p.m.
26  26  BRBA Offi ce Closed — Memorial Day
27  27  Bench Bar Conference Committee  
 meeting, 12 p.m.
28  28  Ask-A-Lawyer, Donaldsonville Senior
 Center, 10 a.m.-12 p.m.
29  29  Law Club meeting, 4:15-5:30 p.m.,  
 AFRC;
 Teen Court Hearing, AFRC, 6 p.m.
30  30  W.C. Section Kids’ Chance Fundraiser, 
 Moore, Thompson & Lee, 5-7 p.m.

Take a 
pro bono 
case today!

Contact Robin at 225-214-5561 
or Emily at 225-214-5558.

JUVENILE COURT

May 1-May 30  Judge Taylor-Johnson

NOTE:  Duty Court changes at 5 p.m. each Friday unless 
otherwise specifi ed. *City Court’s Duty Court schedule 
changes each Monday at 8 a.m. **Family Court’s Duty Court 
schedule is completely different each day, rotating on Fridays 
***19th JDC Criminal Court changes each Friday at noon   

COURT HOLIDAYS

Monday, May 26 Memorial Day
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2014 BATON ROUGE 
BAR ASSOCIATION

CLE SEMINARS

May 6
Workers’ Compensation
Section CLE Seminar:
Ethics in Social Media

May 15
FREE Tech Law Practice

Management CLE Seminar

Family Law Section CLE

May 20
Construction Law Section 

CLE Seminar: Construction 
Project Tax Incentives

June 12
Business / Corporate 

Law Section CLE Seminar

June 13
Domestic Violence 

CLE Seminar

Sept. 5
CLE on the CLE on the GEAUXGEAUX 

at the
Houston, Texas

(Sept. 5, 2014)
LSU v. Wisconsin game

For more information, 
contact Meredith French

at 225-344-4803 
or meredith@brba.org
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